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EXECUTIVE SUMMARY

Right to information

The law transposing the Framework Decision on the EAW casts duties to provide information on the
judge examining the application for execution of an EAW. In addition to the law transposing the
Framework Decision on the EAW, the legal framework includes the Law on the rights of suspects,
persons arrested and persons remanded in custody, which creates obligations for the police to inform
arrested persons about their rights, as the first point of contact of an arrested person with the
authorities. The practitioners interviewed confirmed that a Letter of Rights is always handed out to
requested persons upon arrest by the arresting or the interrogating police officer; its contents
however are not always explained by the police officers and the language is not always
comprehensible to requested persons. Information about rights is further provided by the judge
before whom the requested persons are presented within 24 hours from arrest, however the specialty
rule is not always or adequately explained by all judges; often it is up to the lawyer to explain the
specialty rule to their clients to enable them to make an informed decision. The contents of the EAW
are communicated to the requested persons by the police in a rather vague and general manner; the
details and particulars are explained to requested persons by their lawyers once they obtain a copy of
the EAW.

Right to interpretation and translation

Interpretation is provided inside the courtroom at all times and the judge will ensure that it is
adequate and of sufficient quality. Views about what happens at police stations are disputed and the
practice emerged as uneven, as police officers are not trained to determine the language of
interpretation required. According to the lawyers, no interpretation is provided outside the courtroom
and communications between requested persons and their lawyers are also not supported by state-
paid interpretation. The contents of the file are not translated, except if requested by the lawyer.
Requested persons are not informed about their right to have the file translated for them. Prosecutors
assume that the file is already in a language understood by the requested persons and that translation
can, if necessary, be provided by their lawyers. The Letter of Rights is available in several languages
however the police does not always hand it to requested persons in the right language.

Right to access to a lawyer

Accessing a lawyer in Cyprus as the executing State is generally problem-free although a number of
weaknesses were identified by the lawyers. These include the fact that the list of legal aid lawyers,
which may not necessarily include experts in the EAW, is handed out in a paper form with only names
and phone numbers. In the absence of access to the internet and without the right to contact a person
who they trust, requested persons have no opportunity to conduct research and locate a suitable
lawyer. Accessing a lawyer in the issuing Member State is impossible without the help of the lawyer
in Cyprus. However, prosecutors were unaware of this right and of the remedies available for
infringements of this right, and no facilitation is offered by the authorities in order to exercise it.

Issuing and execution of the EAW - factors considered

The only factors considered by the Courts are those listed in the Framework Decision, some
interpreted rather narrowly. The prosecutors viewed all EU Member States as sufficiently respectful
of fundamental rights so as not to create suspicions that can lead to the non-execution of EAWs.



Detention conditions are not routinely examined and, even if raised by the requested person’s
lawyers, the court will conclude that they do not constitute reason for non-execution, as there are
sufficient remedies in the issuing State to ensure redress.



INTRODUCTION

The field research consisted of interviews with three lawyers and three public prosecutors of the
Attorney General’s office designated by the Attorney General, following consultation with the FRA.
Judges in Cyprus do not ordinarily give interviews. Three interviews were conducted face-to-face and
three were conducted via telephone, based on the expressed preferences of the interviewees
themselves. Two out of the three lawyers agreed to be interviewed face-to-face; and two out of the
three prosecutors preferred a telephone interview. All interviewees agreed to be recorded and signed
the relevant consent forms.

o PREPARATION OF FIELDWORK, IDENTIFICATION AND RECRUITMENT OF PARTICIPANTS

All interviews were conducted by the FRANET team’s senior expert and no training was required. The
lawyers were selected based on their experience in defending requested persons in EAW proceedings,
whilst the prosecutors were designated by the Attorney General as experienced in EAW matters. No
challenges were encountered.

o SAMPLE AND DESCRIPTION OF FIELDWORK

Defence lawyers:
Requested: 3, completed: 3

Public prosecutors:
Requested: 3, completed: 3

Table 1: Sample professionals

No. Group Experience in EAW proceedings Gender
1 Defence lawyer Represented wanted. persons in EAW M
proceedings
2 e
Defence lawyer Represented wanted. persons in EAW M
proceedings
inE
3 Defence lawyer Represented wanted. persons in EAW .
proceedings
4 Prosecutor/Judge Represented the au'Fhor|t|es in EAW .
proceedings
5 Prosecutor/Judge Represented the aut'horltles in EAW .
proceedings
6 Prosecutor/Judge Represented the au'Fhor|t|es in EAW .
proceedings

The interviews lasted on average one hour. The atmosphere was good throughout all interviews. The
overall impression was that the prosecutors were more eager to defend the system and the practice
of the authorities whilst the lawyers were less reluctant to identify gaps and weaknesses.



o DATA ANALYSIS

The legal analysis relied on desk research and analysed the transposing legislation, case law and other
literature.

The recorded interviews were first transcribed and translated to English. The language was made
readable and the key quotations were selected. The research compared and contrasted the six
responses by codifying the standard answers common to all interviews and then dealing with the
deviations. The responses of the prosecutors’ cohort were particularly contrasted against the
responses of the lawyers’ cohort. The responses within each cohort were then compared to locate
differences.

o BRIEF OVERVIEW OF THE REPORT’S CONTENTS

The report describes the legal framework and practice of EAW proceedings in Cyprus, based on the
findings offered by the jurisprudence and the experiences of lawyers and public prosecutors. The
prosecutors described the procedures followed once the requested persons were presented in court
for the hearing concerning the execution of the EAW. Prosecutors further described their knowledge
or presumptions about what happens at the stage of police investigation, from the point of arrest
onwards; however, two out of three prosecutors admitted that they are not present during this part
of the proceedings and do not have personal knowledge. The lawyers described the functioning of the
system from the perspective of their clients, starting from the point of their initial arrest, locating both
the areas where rights were implemented and the shortcomings of the law, the practice and the
Cypriot legal system and culture.

RESEARCH FINDINGS

1. Right to information
a. Legal overview

There are two sources of relevant legislative provisions setting out the right to information: the law
transposing the Framework Decision on the EAW (hereinafter, the EAW law)?! and the law regulating
the right of all persons arrested and remanded in custody in the context of any criminal procedure
including but not restricted to the EAW (hereinafter, the law on persons under arrest).? The law on
persons under arrest contains provisions as regards the right to information which apply mutatis
mutandis to persons arrested under a EAW. Generally speaking, the EAW law casts duties to provide
information on the judge examining the application for execution of an EAW, whilst the law on persons
under arrest casts this duty on the police as the first point of contact of arrested person with the
authorities.

1 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwnaikot EvtaAuatoc SUAAndng kot twv Atadikaotwy Mapabdoonc ExIntouugvwyv
Metaéu twv Kpatwv MeAwv tn¢ Eupwnaikne Evwong Nouocg tou 2004), N.133(1)/2004, articles 17(1)(c) and 17(9), stating
explicitly this.

2 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O repi twv Atkatwudtwv
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovtar kot [Mpocwrniwv mou TeAouv unmd Kpdtnon Nopog tou 2005) N.
163(1)/2005.



http://www.cylaw.org/nomoi/enop/non-ind/2004_1_133/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2004_1_133/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html
http://www.cylaw.org/nomoi/enop/non-ind/2005_1_163/index.html

e The law on persons under arrest

The law on persons under arrest sets out a duty for the investigating police officer to inform persons
arrested in a language understood by such persons of the reasons for their arrest, the right to access
a lawyer and to communicate with a lawyer of their choice without any other person being present,
legal aid eligibility if applicable, the right to interpretation and translation, the right to remain silent,
the right to non-self-incrimination, the place where they will be detained, and their right to
communicate with a third party under certain conditions.?

The law states that at times the right to information may not be granted immediately after arrest,
when this is justified by the special circumstances of the case, either because there is an urgent need
to prevent serious consequences for the life and bodily integrity of a person or a need to prevent a
situation that may pose a serious risk to the criminal procedure. The derogation from the duty to
immediately provide information must be proportionate, must not go beyond what is necessary, must
be strictly limited in time, must not be based solely on the type or seriousness of the offence and must
not prejudice the universally fair nature of the proceedings.* Such temporary derogation must be
implemented by a duly reasoned decision on a case-by-case basis, taken by the police officer in charge
of interrogations. The arrested persons affected by such a decision may, at their first appearance
before a court, request the court to review the legality of this derogation and issue any order deemed
necessary under the circumstances.

Where the persons arrested are below 18 years of age, their guardians have the right to be informed
by the police in a language accessible to them about the reasons for their arrest and detention and
the place of detention.> The derogation from this right in order to prevent risks, as set out above,
applies also in the case of information provided to the guardians.

e The EAW law

The EAW law requires that all requested persons be presented before the district judge within 24
hours of their arrest. As soon as the judge is satisfied as to their identity, the judge will inform them
of the content of the EAW, their rights to a lawyer and to an interpreter and their possibility to consent
to their surrender to the issuing State.® The judge must also inform requested persons without
unjustified delay after deprivation of their liberty about their right to appoint a lawyer in the issuing
State.’

3 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rtepi twv Atkatwudtwv
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovrar kot [Mpocwrnwv mou TeAouv unmd Kpdtnon Nopog tou 2005) N.
163(1)/2005, article 3(1).

4 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rtepi twv Atkatwudtwv
Yrontwy Mpoownwy, Mpocwnwv mou SulrauBavovtat kat Mpoocwnwv mou TeAouv und Kpdtnon NOuog tou 2005) N.
163(1)/2005, article 3(3)(a)

5 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rmepi Twv Atkatwudtwyv
Yrontwy Mpoownwy, Mpocwnwv mou SulrauBavovtat kat Mpoocwnwv mou TeAouv und Kpdtnon NOuog tou 2005) N.
163(1)/2005, article 6(a).

6 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Eupwnaikot EvtaAuatoc SUAAngng kot twv Atadikaotwy Mapabdoonc ExIntouugvwyv
Metaéu twv Kpatwv MeAwv tn¢ Evpwnaiknic Evwonc Nouocg tou 2004), N.133(1)/2004, article 17(a).

7 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwrnaikot EvtaAuatoc SuAAndng kot twv Atadikaotwy Mapabdoonc ExIntouugvwy
Metaéu twv Kpatwv MeAwv tn¢ Evpwnaiknc Evwonc Nopoc¢ tou 2004), N.133(1)/2004, article 17(5).
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The EAW law states that the requested persons ‘must be provided’ with a document of rights in a
language that is simple and accessible to them.?

The Letter of Rights must provide the following information about the requested person’s rights:

- The maximum period that requested persons can be detained before being brought before a
judge is 24 hours from arrest;

- Theright to be informed of the contents of the EAW on the basis of which they were arrested,
in a language they understand, although sometimes this information will be provided only in
summary form and/or orally;

- The right to speak confidentially to a lawyer;

- The right to assistance from the police to contact a lawyer;

- The right to free interpretation for communicating with their lawyers;
- The right to confidentiality in all communications with their lawyers;

- The right to consent or not consent to be surrendered to the issuing Member State, pointing
out that such consent will accelerate the procedure and that it is irrevocable.

- Persons who do not consent to their surrender have the right to a hearing before the Court.
e Copies of documents

The requested persons can ask for and receive copies of all documents, either themselves or through
their lawyer, at their own expense.’

e Waiver of rights

The EAW law provides a procedure for requested persons to waive their rights to information, to a
lawyer and to interpretation. The procedure requires, as a precondition for the waiver, that the
requested person must have received oral or written information in simple and accessible language
regarding the content of the rights waived and the consequences of the waiver.° The waiver of rights
can be oral or written and it must be recorded in the Court’s file.

e Consent to surrender

When requested persons declare that they consent to their surrender, such consent and potentially
the express waiver of the speciality rule must be presented before the court. The court must clearly
explain to the requested persons the consequences of waiving the speciality rule and inform them of

8 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwnaikou EvtaAuaroc SUAAnYng kot twv Atadikaoiwy Mapabdoon Exintouugvwyv
MetaéU twv Kpatwv Medwv tne Evpwrnaikn¢ Evwanc Nouoc tou 2004), N.133(1)/2004, article 17(1A).

9 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwrnaikot EvtaAuatoc SUAAndng kot twv Atadikaotwy Mapabdoonc ExIntouugvwyv
Metaéu twv Kpatwv MeAwv tn¢ Evpwnaiknc Evwonc Nouocg tou 2004), N.133(1)/2004, article 17(2).

10 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwrnaikot EvtaAuatoc SuAAndng kot twv Atadikaotwy Mapabdoonc ExIntouugvwy
Metaéu twv Kpatwv MeAwv tn¢ Evpwnaiknc Evwonc Nouocg tou 2004), N.133(1)/2004, article 17(8).
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their right to appear with a lawyer and an interpreter. The judge must also highlight the irrevocability
of the aforementioned statements.!

Cyprus did not serve a notice to the Council under article 27(1) of the EAW Framework Decision.!?
Requested persons surrendered to the Cypriot authorities will not be prosecuted or deprived of their
liberty for acts performed before their surrender which are different from the acts for which the EAW
was issued.’® The national law transposed verbatim the exceptions to this rule as they are found in the
Framework Decision on EAW, article 27, paragraphs (3) and (4).1* There is ho mechanism to ensure
that the information is understood; the law provides only for the duty of the competent authority to
provide the information in a suitable format.

e Simple and accessible language

The law provides that the information must be provided in a language understood by the requested
person, in simple and accessible form, taking into account the special needs of persons deemed to be
vulnerable.> Where the persons arrested are manifestly unable, owing to any mental or physical
disability, to exercise the right of communication with a lawyer without assistance, an officer of the
medical and/or social services of the state will be made available to them immediately after their
arrest or as soon as practicable, in order to provide assistance to the arrested persons to exercise their
right to communicate with their lawyer.!®

o  Waiver of rights

In case where arrested persons want to waive their right to a lawyer, the right to communicate with
their embassy or consulate and the right to contact third parties, the police must inform the arrested
person orally or in writing in a simple and accessible way of the content of the rights to be waived and
the potential consequences of the waiver and ensure that the waiver is undisputed and voluntary.’
The police has the duty to inform arrested persons that they have the right to revoke at any moment
their waiver of rights and to exercise the rights they had previously waived. From a combined reading
of the two laws comprising the legal framework, it may be inferred that the right to revoke a waiver
extends to the specialty rule. This is premised on the fact that the revocation of a waiver is foreseen
in article 11 of the law on persons under arrest; and the EAW law explicitly states that the rights

11 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwrnaikot EvtaAuatoc SuAAndng kot twv Atadikaotwy Mapabdoonc ExIntouugvwyv
MetaéU twv Kpatwv MeAwv tne Evpwrniaiknc Evwanc Nouoc tou 2004), N.133(1)/2004, article 19.

12 Consultation with the Attorney General’s Office and the Ministry of Justice 26 April 2022.

13 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwnaikou EvtaAuaroc SUAAndng kot twv Aadikaoiwy Mapabdoonc Exk{ntouugvwyv
MetaéU twv Kpatwv MeAwv tne Evpwrnaiknic Evwanc Nouoc tou 2004), N.133(1)/2004, article 36(1).

14 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwrnaikou EvtaAuaroc SUAAndng kot twv Atadikaoiwy Mapabdoonc Ex{ntouugvwyv
Metaéu twv Kpatwv MeAwv tn¢ Evpwnaiknc Evwonc Nouocg tou 2004), N.133(1)/2004, article 36(2).

15 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O riepi Twv AlkawudTwyv
Yrontwv lNpoownwyv, lNpoodwnwv mou SuldauBdvovrat kat lpocwnwv mou TeAovv und Kpdtnon NOuog tou 2005) N.
163(1)/2005, article 3(1); Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons
between Member States of the European Union of 2004 (O nepi EvpwriaikoU EvtaAuatoc JUAMning kot twv Atadikaotwv
MNapadoonc EkZntouugvwv Metaéu twv Kpatwv MeAwv tne Evpwriaikric Evwonc Nopocg tou 2004), N.133(1)/2004, article 1A.
16 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O repi twv Atkawudtwyv
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovtar kot [Mpocwrniwv mou TeAouv urd Kpdtnon Nopog tou 2005) N.
163(1)/2005, article 3(4).

17 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O repi twv Atkatwudtwv
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovtar kot [Mpocwrniwv mou TeAouv unmd Kpdtnon Nopog tou 2005) N.
163(1)/2005, articles 11(2)(b) and 11(2)(c).
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conferred by, inter alia, article 11 of the law on persons under arrest, apply mutatis mutants to
procedures under the EAW law.®

e Recording in an interrogation file

The provision of information to an arrested person is recorded in the interrogation file, bearing the
date and time of the provision of information. The date and time of the request for information is also
recorded. In the event of a delay to supply the requested information, the reason for the delay must
be recorded in the file. If any arrested persons decide to waive rights foreseen under the law, the
circumstances of the waiver are recorded in the file by the police officer in charge of investigation and
is co-signed by the arrested person. If the arrested person refuses to sign this document, the police
officer records the refusal.'®

b. Right to information in practice
e  Provision of information (when, how by whom)

All three prosecutors stated that the Letter of Rights is handed to all persons arrested with an EAW,
even though they were never present during an arrest and could not have had personal knowledge.
The lawyers however confirmed this statement, adding that in recent years the letter is available in
several languages. The Letter of Rights is handed to requested persons as soon as they reach the police
station. The procedure followed for persons arrested under an EAW is the same as the procedure
followed when persons are arrested under a national arrest warrant.

Prosecutors suggested that the arresting or investigating police officer explains the contents of the
Letter of Rights orally, admitted however that they were never present at the time of the arrest or the
police interrogation. As one of the prosecutors stated:

“We, as the prosecuting authority, are not present at the time of the arrest, so we
don’t have a thorough knowledge of the manner which the police use to inform
requested persons of their rights; the police must be asked about if and when a
Letter of Rights is handed to arrested persons.”

“ELElC, we eloayyeALKn apxn), SEV EIUNOTE MOUPOVTEC KATH TN OTLYUN TNG CUAANYNG,
OmoTe OEV EXOUUE €EVOEAEXN yvwWon Tou TPOMOU UE TOV Ofoio n aotuvouia
EVNUEPWVEL TOUC CUAANQUIEVTEC yla Ta SIKALWUATA TOUG- N AOTUVOULX TIPETTEL VI
gpwtnVel yia 10 av Kol TTOTE TAPASIOETOL EMIOTOAN SIKAUIWUATWY OTOUG
oUAAn@9Evtec.”

Lawyers on the other hand reported that the contents of the Letter of Rights are not explained orally,
that the Letter of Rights is handed out to requested persons without explanation and that sometimes
the Letter of Rights is not understood by the requested persons for various reasons, such as that they
are in a state of shock, or because the language in which the Letter of Rights was provided to them
was not their mother tongue or too legalistic for them. One of the lawyers interviewed reported that
the police officers are not trained on the EAW and are in no position to explain issues which are unique
and specific to the EAW, such as the specialty rule, to requested persons. All rights are however

18 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Evpwrnaikot EvtaAuatoc SuAAndng kot twv Atadikaotwy Mapabdoonc ExIntouugvwyv
Metaéu twv Kpatwv MeAwv tn¢ Evpwnaikri¢ Evwonc Nouocg tou 2004), N.133(1)/2004, article 17(c).

19 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O repi twv Atkawudtwy
Yrontwv lNpoownwyv, lNpocdwnwv mou SuldauBdvovrat kat lpoocwnwv mou TeAdovv und Kpdtnon NOuog tou 2005) N.
163(1)/2005, articles 11(1) and 11(2)(a).
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explained to the requested persons in court in the presence of an interpreter when they are presented
there within 24 hours of the arrest.

e Information about rights

All interviewees agreed that the right to a lawyer is the foremost of all rights, invariably communicated
to requested persons. Being a fundamental principle of the Cypriot constitution and not a ‘new’ right,
as opposed to the right to information or the specialty rule or the right to a lawyer in the issuing
Member State, it is clearly spelled out in the Letter of Rights. Additional rights set out in the Letter of
Rights include the right to remain silent, the right to translation and interpretation and the right to
health and pharmaceutical care.

One of the lawyers interviewed described the information about rights as “a formalistic procedure”,
which includes the handing over to the requested persons of a document containing their rights, which
may appear satisfactory as regards the letter but not the spirit of the law. The interviewee noted that
requested persons may originate from a country where English is not their first language and yet they
are handed an English document of rights rather than a document in their mother tongue, because
only the English Letter of Rights was available at the time or because the police officers did not make
a correct assessment of what language the requested person would have understood. Foreign
nationals can be arrested in Cyprus on an EAW as soon as they land at the airport and are placed in an
isolated room, whilst their family members with whom they had travelled are not provided with any
information or explanation. As reported by the lawyer interviewed:

“We defended a person who had just arrived in Cyprus from an Asian country. He
was arrested at the airport by a person who was not a police officer but rather
some sort of an airport security guard. The arrested person was in a state of shock,
which rendered it impossible for him to understand the English document handed
to him. The document mentions the right to a lawyer and to interpretation,
probably other rights too which | don’t remember, but the language is not friendly
to a lay person, even when the language is known to him, especially in light of the
state of shock he may be in. To understand this document, it is necessary to have a
person explain the contents to him and answer questions, which does not happen
at the initial stage.” Cyprus, lawyer.

YIeEpaoTIOTAKOUE EVO ATOUO TTOU LOALG EXE TATEL 0TNV KUMPO oo Ulal AoLaTIKn
xwpo. SuveAnplnke oto agpodpoLiLo artd ATouo Tou SEV NTAV OTUVOULKOG, aAAd
gva eiboc ppoupou aopaleiac tou agpodpouiov. O curAneUeic Bplokdtav oe
KOTAOTOON OOK, YEYOVOC TTOU TOV KATEOTNOE ASUVALO VO KATOVONOEL TO OyYALKO
Eyypao rmou tou mopadodnke. To Eyypapo avapéepel o dikaiwua o Stknyopo
kot o€ Stepunveia, mdavwe kot aAda Sikatwuata to ool Sev Juuauatl, alda n
YAwaoa bev gival @lAikn yia évav amAo avipwmo. Akoun kot av o cUuAAn@Peic
yvwplilel tn yAwooa auth, mpenel va AaBouue unmoyn to mpioud THE KATAOTAONG
ook atnv omnolia umopei va Bplokotav. Ma va KATAHVONOoEL TO EYYpa@po aUTO, ival
arapaitnto va tou €€NyrnoElL KATMOLOG TO TIEPLEXOUEVO KOL VA QITOVTNOEL OE
EPWTNOELS, KATL TOU b€V ouuBaivel 0To apyLko otadlo
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Table 2: Are persons arrested on an EAW informed about their procedural rights?

Lawyer | Lawyer | Lawyer | Prosecutor | Prosecutor | Prosecutor | Total
1 2 3 1 2 3
YES X X X X X X 6
In writing (Letter | X X X X X X 6
of Rights)
Orally - - - X X X 3
In writing (Letter X X X 3
of Rights) and
orally
NO - - - - - - 0
Don’t - - - - - - 0
know/remember
Did not answer - - - - - - 0

e Information about the EAW — content and procedure

Information about the content of the EAW is usually briefly explained orally and vaguely by police
officers. According to all persons interviewed, once presented in Court, the judge explains the
contents of the EAW to the requested persons in the presence of an interpreter.

Prosecutors reported that requested persons are informed satisfactorily about the content of the EAW
and the procedure to be followed. The prosecutors assume that interpreters at the police station orally
translate the content of the EAW to the requested persons and that this meets the standards required
by the law. Lawyers disputed the fact that there are always interpreters available at the police station;
they also claimed that the police’s assessment of the language of interpretation needed is not always
correct.

The lawyers interviewed reported that it is in fact the lawyers who first inform requested persons of
the details of the EAW. The police merely inform them about the charges against them but nothing
more. The particulars of the charges appear on the EAW which is handed to the lawyers. The
requested persons are entitled to a copy of the sworn affidavit, which is essentially the same as the
EAW; in practice both documents are handed to the lawyers.

Table 3: Are persons arrested informed of the contents of the EAW against them?

Lawyer | Lawyer | Lawyer | Prosecutor | Prosecutor | Prosecutor | Total
1 2 3 1 2 3
YES X X X X X X 6
In writing Upon Upon Upon Upon Upon Upon 6
request | request | request | request request request
Orally X X X X X X 6
In  writing and - 0
orally
NO - - 0
Don’t - - 0
know/remember
Did not answer - - 0

Information on consenting to surrender
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All lawyers reported that the police do not provide information on consenting to surrender; this is
explained by the judge examining the application for execution of the EAW who explains the speciality
rule in a clear language. Some prosecutors suggested that the arresting and / or the interrogating
police officer informs requested persons about the specialty rule; this was contradicted by one of the
lawyers, who stated that the police lack the necessary training to adequately explain this rule.

Prosecutors agree that in all cases the judge will inform in full the consequences of consenting to
surrender:

“The arresting police officers also inform requested persons about the
consequences of consenting to their surrender. The judge before whom the
arrested persons are presented 24 hours after the arrest also informs them about
the consequences of consent and explains the specialty rule. If the requested person
does not understand, the judge will explain it in simple language to ensure that it
is fully comprehended.” Cyprus, prosecutor.

Ot aotuvoutlkol Tou SIEVEPYOUV CUAANYEIC EVNUELPWVOUV EMIONG TA ATOUN TTOU
avalntouvtal yLo TIC CUVETELEC TNC ouvaiveonc otnv napadoach toug. O Sikaotr¢
EVWITLOV ToU oroiou rmapouvatalovtal ot cUAANQPUEVTEG 24 wpeg UETA TN TUAANYN
TOUG EVNUEPWVEL ETIONG YLA TIC CUVETIELEG TNG OUVAIVEDNG KoL EENYEL ToV Kavova
NG ELOIKOTNTAC. EQv 0 ek{NTOULEVOG SEV KaTAVOEL, 0 SikaoTh¢ Tov e€nyel o€ amAn
YAwaooa yia va Staopalioet 0T Tov Katavoel mANpwe

The lawyers interviewed dispute whether the duty to properly inform about consenting to surrender
is always sufficiently discharged and doubt about whether this is effectively communicated by the

police:

“Even where the police attempt to explain the consequences of consent, the
communication of the information is definitely not done correctly or in detail. To
consent to surrender, the requested persons must discuss their options with their
lawyers and not with the police officers.” Cyprus, lawyer.

Akoun kat otav n oaotuvouia mpoonadnosl vo €Enynosl TIC OCUVETELEG TNG
ouvaliveong, n Kowvomoinon Twv MANPo@oplwv oiyoupa Sev YIVETAL owoTtd 1
Aemttougpwg. Ma vo ocuVaVECOUV OTnNV mapdadoa!), ol K{NTOUUEVOL TIPETEL Vo
oulntroouVv TIC ETIAOYEC TOUGC WUE TOUC OLKNYOpPOoUG TOUC Kol OxL ME TOUG
QLOTUVOULKOUC.

Table 4: Are the requested persons informed about what consenting to their surrender entails?

Lawyer | Lawyer | Lawyer | Prosecutor | Prosecutor | Prosecutor | Total
1 2 3 1 2 3
YES X X X X X X 6
NO
Don’t - - 0
know/remember
Did not answer - - 0

e Understanding of information
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The prosecutors interviewed expressed certainty that the requested persons understand the
information pertaining to the content, procedure, and consequences of their decisions well enough
to make informed decisions. The lawyers expressed doubts about how adequate the information
provided is as they consider that requested persons are not always told the details and consequences
of the process in a manner or language clearly comprehensible to them. Some of the lawyers reported
that during the court procedure, some judges explain the consequences of agreeing to be surrendered
but others do not.

None of the lawyers interviewed had encountered a case where there was consent. One of the lawyers
stated that the question of consent is too serious to be decided at that stage of the arrest, because of
the inability of the police to adequately explain the consequences of consent. Even where the police
attempt to explain, the information is not communicated correctly or in sufficient detail, whilst
arrested persons may be prompted by the police to give testimony or answer to the charges before
consulting their lawyers. The interviewee noted that, whilst there are several training seminars for
police officers, she was not aware of any training on the EAW.

c. Discussion of findings

All practitioners agreed that a Letter of Rights is always provided to requested persons upon arrest by
the police. Prosecutors reported that the police also explained its content orally, which was disputed
by the lawyers. It further emerged that whilst long standing rights like the right to a lawyer were
invariably communicated to requested persons, complex legal norms such as the specialty rule could
not adequately be explained by the police and were not always explained by the judge. Legal
representation emerged as a crucial factor in ensuring that the necessary information is adequately
communicated, as police officers cannot be expected to be in a position to communicate complex
legal norms. The central role which the law affords to the police to provide information is, according
to the lawyers, too onerous given the police training gaps and the uneven and unmonitored practice
followed at different police stations.

2. Right to interpretation and translation

a. Legal overview

The legal standards relating to provision of interpretation and translation to requested persons are
contained in the national law transposing Directive 2010/64/EU. The scope of the national law
transposing Directive 2010/64/EU covers the entire criminal procedure from the point where persons
are notified that they are suspected of or charged with an offence until final determination. It provides
for the duty of the ‘competent authority’ to provide without delay interpretation to a suspect or an
accused person during all stages of the criminal procedure, including police interrogation and the
court procedure.?’ ‘Competent authority’ is defined to include police authorities conducting the
investigation, a police investigator appointed by the Council of Ministers or the Attorney General to
conduct an investigation, the criminal court or the competent court executing an EAW.2! Where
necessary to ensure the fairness of the proceedings, the competent authority provides interpretation
for the communication between the requested person on the one hand and the person’s lawyer on
the other hand, where this is directly related to interrogations and/or hearings in the course of the

20 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkatwuatog
oe Alepunveio kot Metappaon katd tnv Mowikn Atadikacio Nouoc tou 2014), article 4(1).

21 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O rtepi tou Atkatwuatog
o€ Alepunveio kot Metdappaon katd tnv Mowikn Awadikacio Nouoc tou 2014), article 2.
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execution of an EAW and/or the lodging of an appeal and/or other procedural requests, including a
request for bail. The competent authority can verify, by any means it considers appropriate, whether
or not the requested person speaks and understands the language of the procedure for the execution
of the EAW.2

The criminal procedure law regulates interpretation during court proceedings, providing for the right
of accused persons to have testimony delivered in court interpreted to them in a language understood
by them. Where the accused person is defended by counsel the interpretation may, with the consent
of the counsel and the approval of the Court, be omitted. Where documents are filed in court as
evidence, the Court has discretion to decide which part of that, if any, needs to be interpreted to the
accused person.?

The legal source for the right to translation in the context of the EAW is the law transposing the
Interpretation and Translation Directive, the scope of which explicitly covers the EAW proceedings.?
The law states that, in order to safeguard the right of an accused person to a defence and the right to
fair trial, the competent authority provides written translation of all documents which are ‘essential’.?®
The term ‘essential’ is defined to include the arrest warrant, the detention order, the charges, any
court decision and order within the procedure and any other document which is considered essential
by the competent authority, either on its own initiative or at the reasoned request of the suspect or
accused person or the suspect's or accused person's lawyer.? The term ‘any court decision’ mentioned
in the law must be seen as including a court decision in the issuing State. The competent authorities
are under no duty to provide translation of passages of essential documents which do not contribute
to the suspected or accused persons’ understanding of the case against them.?” Requested persons
have the right to object to the decision of the competent authority that the translation of a certain
document or part of this document or the provision of interpretation is not necessary. The objection
is examined by the competent authority and if it is found to be well-founded then the translation or
interpretation must be provided as requested.?® There is no decision from any Cypriot court examining
claims for infringement of the right to translation of documents, either as issuing or as executing
authority.

Where necessary, the competent authority can provide interpretation through the use of
communication technology, such as videoconferencing, telephone and/or the Internet, unless the
interpreter's physical presence is necessary to ensure the fairness of the proceedings.?

22 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkawuatog
oe Alepunveia kot Metagppaon katd tnv Mowikn Atadikaaio Nouoc tou 2014), article 4(5).

23 Cyprus, Law on Criminal Procedure (O repi mowvikric Stkovouiag vopog) Cap.155, Article 65

24 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkatwuatog
oe Atepunveia kot Metagppaon katd tnv Mowikn Atadikaaio Nouoc tou 2014), article 3(1).

25 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkawuatog
o€ Alepunveio kot Metappaon katd tnv Mowikn Atadikacio Nouoc tou 2014), article 5(1).

26 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkatwuatog
o€ Atepunveia kot Metdppaon katd tnv Mowikn Atadikaoio Nouog tou 2014), article 5, paragraphs (1) and (2).

27 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkawuatog
oe Alepunveia kot Metappaon katd tnv Mowikn Atadikaaio Nouoc tou 2014), article 5(3).

28 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkatwuatog
o€ Alepunveia kot Metappaon katda thv [lowikh Atadikaoio Nouoc tou 2014), article 6.

29 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O rtepi tou Atkatwuatog
oe Atepunveia kot Metappaon katd tnv Mowikn Atadikaaio Nouoc tou 2014), article 4(7).
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In the case of the translation of documents, instead of a written translation, the competent authority
may provide an oral translation or an oral summary of essential documents, provided that this does
not prejudice the fairness of the proceedings.

The interpretation must be of sufficient quality to ensure that the elements comprising a fair trial have
been adequately addressed. This includes the prerequisite for the defendants to have a thorough
understanding of the charges against them so as to enable them to duly exercise the right to a defence.
To this end, the competent authority concerned must pay attention to the specificities of
communication, using an interpreter as and where necessary.!

The failure to provide interpretation or translation entitles the requested person to file objections at
the competent authority which will examine this claim and provide the interpretation or translation
as required.?? The requested person may also claim fair compensation by bringing a legal action
against the state, irrespective of whether or not any real injury or loss, monetary or otherwise, were
sustained as a result, where the failure to provide interpretation of translation can be attributed to
the police. 3 The requested person may file an objection to the competent authority claiming that the
interpretation or the translation provided was ‘insufficient’ to safeguard fair trial. The objection is then
examined by the competent authority and if it is found to be well-founded then the translation or
interpretation must be provided as requested.?*

A constitutional provision safeguards the right to a fair trial which is deemed to include access to free
assistance of an interpreter if the accused person cannot understand or speak the language used in
court.® As is the case with all constitutional rights, the failure to provide interpretation in court is
actionable per se against individuals as well as against the state and may lead to a claim for
compensation.3®

b. Interpretation and translation in practice
e  Provision of interpretation (decision and means)

The practitioners interviewed agree that interpretation is generally provided, at least inside the
courtroom; and that it is up to the requested persons to say if the quality is adequate and the language
appropriate, as no-one else is suited to evaluate this. If the requested person tells the court that
interpretation is not correct, then the judge will take measures on the spot to replace the interpreter:

“If the person does not speak Greek, it is imperative that an interpreter be
appointed. The court will decide if interpretation is necessary. The court will also
check the qualifications of the interpreter and ensure that the interpretation
provided is suitable, adequate and faithful.” Cyprus, prosecutor.

30 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkatwuatog
oe Alepunveio kot Metappaon katd tnv Mowikn Atadikacio Nouog tou 2014), article 5(5).

31 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkawuatog
oe Alepunveia kot Metagppaon katd tnv Mowikn Atadikaaio Nouoc tou 2014), article 4(6).

32 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkatwuatog
o€ Alepunveia kot Metappaon katda thv [lowikh Atadikaoio Nouoc tou 2014), article 6.

33 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rtepi twv Atkatwudtwyv
Yrontwv lNpoownwyv, lNpoodwnwv mou SuldauBdvovrat kat lpocwnwv mou TeAovv und Kpdtnon NOuog tou 2005) N.
163(1)/2005, article 36.

34 Cyprus, Law on the right to interpretation and translation during the criminal procedure of 2014 (O repi tou Atkatwuatog
o€ Alepunveia kot Metappaon katda thv [lowikh Atadikaoio Nouoc tou 2014), article 6.

35 Cyprus, The Constitution of the Republic of Cyprus (To SJuvtayua tn¢ Kunptakic Anuokpatioc) article 30(3).

36 Cyprus Supreme Court (2001), Yiallourou v. Evgenios Nicolaou, Appeal No. 9331, 8 May 2001.
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Eav to atouo bev utda eAAnvika, eivat emtaktiky avaykn va Sloplotel Stepunvéag.
To bikaotriplo Sa amopaociost eav n Stepunveia eivat amapaitntn. To SikaotrnpLo
Va eAéyéel emnionc ta mpoodvta tou Slepunvéa kat Ga Staopaldicsl OtL n
Slepunveio mou napexetal eival kKataAAnAn, Emopknig Kot Loth

The lawyers questioned whether interpretation is indeed provided when needed, adding that the
phrase ‘where needed’ needed to be further defined and expanded to cover the entire EAW
procedure. One of the lawyers argued that interpretation is needed from the first moment that
requested persons are apprehended, but it is not always provided until the requested persons enter
the court room. Inside the court room, the judge will determine if interpretation is needed, after
consultation with the requested persons and/or their lawyers. Before entering the court room, it is up
to the police officer to determine if it is necessary and if so, in what language. The problem with this
is that police officers are not trained to evaluate what language is truly understood by the requested
person, whilst not all interpreters are stand-by around the clock to respond to calls from the police.

e  Translation of documents

Although requested persons are entitled to ask for translation of the documents of the file, translation
is not readily provided and requested persons are not informed of their right to have the entire file
translated to them. The prosecutors confirmed that the contents of the file are not translated; and
the lawyers reported that the Court will not come forward to provide translation of the file unless the
lawyer asks for it. Prosecutors reported that the contents of the file could, upon request, be explained
by the interpreter; one of the prosecutors stated that the file contains only standard procedural
information and that any extra documents transmitted by the issuing Member State ought to be
translated by the requested person’s lawyer. Two out of the three prosecutors reported an
assumption that the requested persons always understand the language of the issuing Member State
and would only admit this is not always the case when prompted. The authorities of the various
Member States exchange documents in English, except where the communication is between Cyprus
and Greece, but the requested person does not necessarily comprehend either Greek or English:

“The initial EAW document sent by the issuing State is in the mother tongue of the
issuing State, which is the mother tongue of the requested person, because usually
it is the requested person’s country of origin that issues the EAW. For our own
purposes, as prosecuting authority, we always ask for a translation in English and
in Greek. So, the initial document is in their own mother tongue, but we also try to
explain the content to the requested person in case something is not clear. If the
initial EAW is not in the mother tongue of the requested person, then a translation
in the requested person’s mother tongue is provided by the interpreter. | am not
sure if the content of the file is translated in the mother tongue of the requested
person or if it is in English.” Cyprus, prosecutor.

To apyiko Eyypawo EES mou amooTéAAETal Qo TO KPATO¢ £Kk600NC Elval otn
UNTPLKN YAwooo tou kpdatou¢ €kdoong, n omola ival n UNTpLKn yAwooa tou
Ek{NTOUUEVOU TPOooWToU, SLOTL ouVABWE N XWPOA KATOYWYrN¢ ToU EK{NTOUEVOU
npoowrnou ekbidel To EES. Na toug SIKOUG LUAG OKOTTOUG, WG ELCAYYEALKN apyn,
{ntaue navra UETAPPAC oTa ayyAlka kot ota EAAnvikd. ETotl, To apxko Eyypapo
glvat otn untpikn toug yAwaooa, aAda mpoonadoUue enionc va ENynoouuE TO
TIEPLEYOUEVO OTOV EK{NTOULEVO OE TTEPIMTWON TTOU KATL SeV gival oapéeg. Eav to
apxlko EEZ bev eival otn untpikr yAwooo tou eK{NTOUUEVOU, TOTE TTOPEXETOL
UETAQPOON OTN UNTPLKN YAwooa Tou ekINTOUUEVOU arto Tov Slepunvéa. Agv siuat
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olyoupoc av TO TEPLEXOUEVO TOU PAKEAOU UETAPPALETOL OTN UNTPLKY YAwooa TOU
TIPOCWITOU 0TOo oroio urmoBaAAstal n aitnon n av givat ota ayyAika

The Letter of Rights is available in several languages and is usually given to the requested personsin a
language they understand. One lawyer reported an instance, where the Letter of Rights was given in
English to a person who spoke English but was not a native English speaker and could not readily
comprehend legal language in English. One of the lawyers reported that the Letter of Rights is not
always given promptly or at all in the right language:

“By the time the police officer evaluates the needs of the requested persons and
decides which language is understood by the requested persons, they may already
have spent several hours in detention at the police station. In the frame of the
judicial procedure, a large volume of documents is lodged. These are the
documents exchanged between the authorities of the various countries involved,
which are in English and are lodged in the court file in English. These are filed in the
Court as exhibits and copies may be given to the requested person or his lawyer
upon request. The content however will not be translated to any language other
than English.” Cyprus, lawyer.

Méxpt va aéloAoynosL 0 AOTUVOULKOG TIC QVAYKEG TwV EKINTOUUEVWY Kol v
aropaoiosl mola yAwooa katadaBaivouv, Umopel va Exouv NdN MEPATEL HPKETEC
WPEC KPATNONG OTO AOTUVOULKO Tunua. 3to mAaioto tn¢ Sikaotiknc Stadikaoioc,
katatidetal upeyadog¢ Oykog eyypapwyv. [lpOKelTal yla T EYypo@o  Tmou
avtaAdaooovral UETaéU TwV apywVv TwV SLA@OPWV EUTTAEKOUEVWY XWPWYV, T
omola gival otnv ayyAikn yAwooa kot KotaTidevtol otov ayyAlko PAakeAo Tou
Sikaotnpiou. Auta katatiSsvral oto SIKAOTHPLO WC TEKUNPLY KOl QvTiypapa
urropouv va 50800V atov ek{NTOUUEVO 1) 0TOV SLKNYOPO TOU KATOTLY AUTHOEWC. To
TIEPLEYOUEVO TOUC, WOTOO0, SEV UETAPPAETAL O Kaulo aAAn yAwooo mAnv tng
ayyAikng.

e Interpretation of consultations with lawyers

Prosecutors were rather vague on whether interpretation is provided for the requested person’s
consultation with their lawyers, as they did not have information about what happens inside police
stations. One prosecutor suggested that consultations with a lawyer are interpreted by a state-
appointed interpreter; however, all three lawyers agreed that consultations with their clients are not
interpreted by a state-appointed interpreter and that, if interpretation is needed, this must be paid
by the requested person. None of the lawyers could remember if the law foresees free interpretation
for the lawyer-client consultations and one lawyer said that the right to free interpretation applies
only to the Court proceedings.

c. Discussion of findings

Interpretation and the choice of language in which interpretation is to be offered is likely to be more
of a disputed issue in police stations rather than in the courtroom. The prosecutors interviewed
appeared certain that the arresting police officer explains orally to persons arrested their rights but
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no concerns were expressed as to whether an interpreter was present at the time of the oral
explanation. The duty of the authorities to provide translation of the contents of the file was
completely overlooked by the prosecutors. The provision of state-paid interpretation to facilitate
communications between requested persons and their lawyers remained unclear, as lawyers and
some of the prosecutors reported that this is not available.

Detecting the language understood by the requested persons is mediated by a number of factors: the
state of shock which a requested person may experience following the arrest; the complexity of legal
terminology; and assumptions expressed by the prosecutors, which permeate the decision on the
choice of language: the assumption that all requested persons speak the language of the issuing State
unless the opposite is proven; or that spoken English should be sufficient for a person to understand
a legal document; or that the requested person’s lawyer should interpret and translate. The
prosecutors’ presumption that the language of the issuing Member State is the same as the mother
tongue of the requested person, although rebuttable, cannot exclude the possibility that within the
tight timelines for execution set by the court, the issue of the language really understood by the
requested person may be overlooked.

3. Right to access to a lawyer

a. Legal overview
e Content of the right

The right to a lawyer includes:*’

- Theright to access to a lawyer within a time limit and in such a way as to enable the requested
persons to exercise their rights effectively without undue delay after deprivation of liberty.
The applicable time limits are foreseen in the law as follows: Where the requested person has
consented to surrender, the court decides on the execution of the EAW within 10 days from
the statement of consent. In case of non-consent to surrender, the final decision on the
execution of the warrant is made within 60 days from arrest; exceptionally, both time limits
may be extended for up to 30 days. The appeal against the court decision must be filed within
three days from the publication of the decision;*®

- The right to meet and communicate with the lawyer at any given time including before police
interrogation;

- The right to request the presence and participation of their lawyer during examination by the
competent court;

- The right to have their lawyers present and participating during the investigation, including
the possibility for the lawyers to explain to their clients the procedure and advise them as to
their procedural rights;

37 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi Evpwrniaikot EvidAuatoc JUuAAnding kot twv Atadikaolwy
Napadoonc Exintouugvwy Metaél twv Kpatwv MeAwv tng Evpwrnaikic Evwaonc Nouocg tou 2004), articles 17(b) and (c).

38 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi Evpwrniaikot EvidAuatoc JUuAAnding kot twv Aladikaolwy
Mapadoonc Exklntouuévwy Metaéu twv Kpatwv MeAwv tn¢ Evpwnaikri¢ Evwong Nouog tou 2004), articles 23 and 24.
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- The right to have their lawyer present during search and collection of evidence provided the
requested persons themselves have the right to be present during the search.®

- Communication between lawyers and clients is covered by the rule of confidentiality.
e Timing
The law on the rights of persons arrested applies mutatis mutandis to persons arrested on the basis
of an EAW, given that the EAW process entails interaction with the police, including interrogation for
the purpose of ascertaining their identity and the provision of information regarding rights. Under this
law, all persons arrested must be informed immediately after arrest and without undue delay of their
right to a lawyer and any entitlement they might have to legal aid. If the persons are eligible for legal
aid, the police officer in charge of interrogations will ask the requested persons to sign the allegation
of insufficient means and provide the list of legal aid lawyers. The police officer will then transfer the

legal aid request to the lawyers identified by the requested persons. The law entitles arrested persons
to call a lawyer of their choice privately, at the following instances:

- Before they are interrogated by the police or any other competent authority;

- Prior to being brought before the Court;

- During search or other collection of evidence by the police or other authority; and
- Without undue delay after being deprived of their freedom.*°

This provision (article 3 of the law on arrested persons) is explicitly mentioned in the EAW law as one
of the provisions which apply mutatis mutandis to the EAW.*' Police interrogations are possibly
necessary in order to ascertain the identity of the person.

e legalaid

Legal aid is available for requested persons in the context of proceedings for the execution of an EAW
where Cyprus is the executing State.*> Where Cyprus is the issuing State, the requested person is
entitled to legal aid in Cyprus for the purposes of the procedure in the executing Member State; in
this context, legal aid covers only the costs of the lawyer in Cyprus assisting the lawyer in the executing
State by providing information and advice so as to enable the requested person to effectively exercise
rights in the executing Member State.®

When requested persons who are arrested and deprived of their freedom claim that they lack
sufficient means to access a lawyer, they must inform the police officer in charge of interrogations.
The police officer will ask the requested person to sign this allegation and provide without delay the
list of legal aid lawyers. The police officer will contact the lawyer identified by the requested person
and transfer the request for legal aid.

39 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi EvpwrniaikoU EvidAuatoc JUuAAnding kot twv Aladikaolwy
Napadoonc Ex{ntouugvwy Metaél twv Kpatwv MeAwv tng Evpwraikic Evwaong Nouocg tou 2004), articles 17(b) and (c).

40 Cyprus, Law on the rights of suspects, persons under arrest and persons remanded in custody of 2005 (O mepi twv
Akuwudtwy Yrnontwy Mpoownwv, Mpocwnwv mou SulMauBavovrat kat Mpoownwv mou TeAouv und Kpdatnon Nouocg tou
2005), N.163(1)/2005, article 3.

41 Cyprus, Law on the European Arrest Warrant and the procedures for surrender of wanted persons between Member States
of the European Union of 2004 (O nepi Eupwnaikou EvtaAuatoc SuAAndng kot twv Atadikaoiwy Mapabdoonc Exk{ntouugvwyv
Metaéu twv Kpatwv MeAwv tn¢ Evpwnaikrnic¢ Evwonc Nouocg tou 2004), N.133(1)/2004, article 17(c).

42 Cyprus, Law in legal aid (O mepi Noutkric Apwyng Nouoc tou 2002) article 4A(1).

43 Cyprus, Law on legal aid (O rtepi Noutkrc Apwync Nouoc tou 2002) article 4A(2).
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The legal aid assistance must be provided at the same time as the privately paid legal assistance,
namely:

- without delay if the suspect is deprived of his or her liberty, or
- before questioning by the police or other competent authority, or
- before being brought before a court, or

- before a search or collection of evidence by the police or other competent authority.

The provision of legal aid at the interrogation stage is subject to the approval of the competent court.*

e Exchange of correspondence

Detainees are entitled to send to and receive letters from their lawyers without being opened or read
by any member of the police or prison staff, except in exceptional cases in which the officer in charge
has reasonable cause to believe that an illegal item is enclosed in the envelope, in which case the
letter can be opened and inspected in the presence of the detainee without reading its contents.
Detainees are also entitled to send to and receive letters from: the European Court of Human Rights;
the Attorney General of the Republic; the Ombudsperson; the Independent Authority for the
Investigation of Allegations and Complaints against the Police; and any international or national
human rights commission, body or authority with the power to investigate and decide on allegations
of human rights violations without such letters being opened or read by any member of the police or
prison staff.*

e Interview with a lawyer in the detention centre

All persons in custody are entitled to have confidential interviews for their defence with their lawyer
in the detention centre where they are detained, in a private room out of sight and hearing of any
member of the police or prison staff, as the case may be, and to give and receive from the lawyer
confidential instructions, written or oral. This right can be exercised at any day and time and the police
officer in charge must not obstruct or impede the exercise of this right. For detainees under the age
of 18, their parents or guardians are entitled to attend the interviews with the lawyer. In the case of
foreign detainees or detainees who for any other reason cannot communicate with their lawyer in a
language that the detainee understands, the police officer in charge must at the request of the lawyer
secure the presence of an interpreter to join the interview and facilitate communication between the
lawyer and the detainee in a language that the detainee understands.*®

e Temporary suspension of the right to a lawyer

The right to a lawyer may be temporarily suspended without undue delay after deprivation of liberty
in exceptional circumstances at the pre-investigation stage where:

- Access to a lawyer is impossible due to the geographical isolation of the suspect;

44 Law on the rights of suspects, persons under arrest and persons remanded in custody of 2005 (O epi twv Atkalwudtwy
Yrnontwy poownwy, lpoownwv _mou SuldauBavovtatl kat [pocwrnwv mou Tedouv umd Kpatnon Nouoc tou 2005),
N.163(1)/2005, article 3A.

45 Law on the rights of suspects, persons under arrest and persons remanded in custody of 2005 (O epi Twv AlkQwudTwy
Yrontwy _[poownwy, [Mpoownwyv_mou SulauBdavovral kat [Mpocwnwv mou TeAouv umod Kpdtnon Nouoc¢ tou 2005),
N.163(1)/2005, article 15.

46 Cyprus, Law on the rights of suspects, persons under arrest and persons remanded in custody of 2005 (O mepi twv
Atkowudtwy Yrontwy MMpoownwy, lpoownwv mou JuldauBavovrtatl kat MMpoowrnwv mou TeAovv uno Kpatnon Nouog tou
2005), N.163(1)/2005, article 12.
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- The police must take urgent action to prevent serious consequences to the life, liberty or
bodily integrity of a person

- The police must take action to prevent a serious risk to the criminal procedure.

The temporary suspension of the right to a lawyer must be proportionate, must not exceed the
boundaries of what is necessary, the timeline of the suspension must be specified, the suspension
must not rely on the nature or severity of the offence at stake and must not prejudice the fairness of
the procedure. The suspensions must be accompanied by a justified decision of the police officer in
charge of investigation. The requested persons can request the judge at the first date of their hearing
to examine the refusal of their right to a lawyer and the judge can issue any order deemed appropriate
under the circumstances.*’ There has been no court decisions in Cyprus where the right to a lawyer
has been temporarily suspended.

Table 5: Dual representation (in law)

Does the law of the executing MS foresee that the person arrested has a right to have the assistance
of a lawyer in the issuing Member State and informed of this right?
Cyprus ‘ Yes \

Table 6: Cost-free legal assistance (in law)

Free of cost | When your country is | When your country is an issuing State (e.qg., to assist the

lawyer an executing State lawyer in the executing State)
provided in
law
Cyprus YES NO
Provided the

requested person
does not have
sufficient means to
pay for a lawyer

b. Right to access to a lawyer in practice

Present your interviews findings, present what seems to be a standard and then deviation from it.
Present promising practices.

e Information about legal assistance (including on dual representation)

All interviewees concurred that the arresting police officers believe that their duty to inform requested
persons of their right to a lawyer is discharged by handing out to them out the Letter of Rights. This
document includes information about the right to a lawyer and access to legal aid, although this and
other rights may not be clearly or fully understood at that stage. If a requested person does not have
a lawyer nor the financial means to appoint one, the police supplies them with the list of legal aid

47 Cyprus, Law on the rights of suspects, persons under arrest and persons remanded in custody of 2005 (O mepi Twv
Atkowudtwy Yrontwy MMpoownwy, lpoownwv mou JuldauBavovrtatl kat MMpoowrnwv mou TeAovv uno Kpatnon Nouog tou
2005), N.163(1)/2005, article 3(2D).
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lawyers, from which the person can choose a lawyer who is then contacted by the police on their

behalf.

Table 7: Are persons informed of their right to access a lawyer?

Lawyer | Lawyer | Lawyer | Prosecutor | Prosecutor | Prosecutor | Total

1 2 3 1 2 3
YES
In writing X X X X X X 6
Orally X X X X X X 6
In  writing and | X X X X X X 6
orally By the | By the

judge | judge

NO - - - - - - 0
Don’t - - - - - - 0
know/remember
Did not answer - - - - 0

Table 8: Information on dual representation, interview findings

Are persons arrested on an EAW informed by authorities on their right to have the assistance of a
lawyer in the issuing Member State?
Lawyer | Lawyer | Lawyer | Prosecutor | Prosecutor | Prosecutor | Total
1 2 3 1 2 3
YES 0
NO X X X X X X 6
Don’t - - 0
know/remember
Did not answer - - 0

e Legal assistance in executing State (access, consultations, lawyer’s tasks)

Assistance takes the form of court representation and legal advice on various matters, including
whether the requested persons will consent to surrender, what are the requirements for the
execution of the EAW and what are the permissible reasons for execution of the EAW. Once a lawyer
is appointed, the rights of requested persons to be always represented by their lawyer; to have
confidential meetings with their lawyer; and to consult their lawyer at any time, are respected:

“Legal representation is provided at all stages requested by the arrested person,
from the point of the arrest and even during the court proceeding. If the requested
person requests, the Court will adjourn the proceedings to give the requested
persons the possibility to consult with their lawyer. The lawyer is present at all
stages and at all hearings. If the requested persons state that they do not want to
be represented by a lawyer, then we as prosecuting authority will explain their
rights to them in the presence of the interpreter.” Cyprus, prosecutor.

H voutkn ekTpoowrtnon mMopEXETaL 0 0Aa ta otadia tou {Nta o oUAANQUYEic, ano
™ OoTyun t™¢ ovAAnYng kot akoun kat katd tn OSLAPKELX TNG SIKAOTIKAG
Stadikaoiag. Eav to {ntrioet o ouldneUeig, to Sikaotriplo avaBdAdel ™
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Stadikaoia yla va tou dwoel tn duvatotnta va cupuBouleutei to Sitknyopo tou. O
SLknyopoc¢ eival mapwv o oAa T otadla Kol O OAEC TIC akpodoelc. Eav ot
ek{ntouuevol dnAwaoouv OtL dev emtBuuouv va ekmpoownnBouv ano Siknyopo,
TOTE €UEic we eloayyeAikn apxn da touc €€nynoouue ta SIKOULWUATA TOUG OTNV
napouvoia diepunvéa.

The novel angle that was revealed when discussing the right to a lawyer was that, given the
weaknesses of the mechanisms supporting the right to information, the right to a lawyer becomes a
prerequisite for other rights; only if there is legal representation can requested persons know their
rights and claim them and this is where legal representation becomes more crucial. Information about
rights is essentially provided only by the requested person’s lawyer:

“The requested person is not informed of the right to a lawyer at the time of the
arrest. This right may be included in the Letter of Rights handed to them but | am
not sure. | can say for sure that the police do not inform them orally of this right. If
for any reason requested persons do not want to appoint a lawyer or do not
manage to appoint a lawyer until the judicial procedure starts, then they have no
guidance on how to exercise their rights and will be lost in the process. In order to
safeguard the exercise of their rights, requested persons need legal representation
throughout; without a lawyer, it will be practically impossible to have their rights
safeguarded.” Cyprus, lawyer

O eklntouuevog Sev evnUEPWVETAL yla TO Sikalwud Tou O SLKkNYOpPo KATd Th
oUMnYn. To OSikailwua autd umopel va nepldauBavetar otnv €mniLotoAn
Stkawudatwy mou tou¢ napadidetal, alda Sev eiuot aiyoupn. Mmopw vo mw UE
BeBaiotnTa OTL n aotuvouia OEV TOUG EVNUEPWVEL TPOPOPLKA yla TO Sikalwua
auto. Eav yia omotovénmote Adyo ot gklntouusvol dev Jédouv va Slopicouv
SLknyopo n Sev katapepouv va Stopioouv Stknyopo UEXPL va EEKLVHOEL N SIKAOTIKA
Stadikaoia, T0Te bev €youv kauio kadodniynon yla To MWE va AOKHOOUV TA
Sikauwpata toug kat da xadouv otn dtadikaoia. Mo vo Slao@alloTtel n aoknon
TwV SIKALWUATWY TOUC, ol ek{NTOULEVOL xpeLalovTal VOULKN) EKTTpocwrinon kad'
0An ™ Siapkela- xwpic Stknyopo, ival mMPaKTIKA aduvato Vo Slao@aAlotouV ta
SIKQUWUATH TOUC.

In most cases, the lawyers who will represent a person in Cyprus will also have to gather evidence on
the merits of the case, because the only information available is the bundle of documents exchanged
between the authorities. The degree to which information can be collected varies depending on the
issuing State, which makes legal representation in the issuing State even more crucial, because it is
through that lawyer’s assistance that information can be obtained. Lawyers interviewed stated that
from their experience, in some countries information was readily available when asked; in other
countries the authorities were reluctant to provide even information that was already in the court’s
file in Cyprus. Prosecutors do not favour the gathering of evidence on the merits of the case and
neither do the judges, who see the EAW as a purely procedural issue that should not meddle with the
substance of the case, which will be tried at the issuing State after the EAW is executed.

Whether or not the requested person can appoint a lawyer in the issuing State depends primarily on
whether the requested person was given the necessary information and resources to do so without
support from the Cypriot authorities, as well as the legal system and judicial traditions prevailing in
the issuing State. Since it is not always the case that the requested person has ties with the issuing
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State, they may not be in a position to locate and instruct a lawyer to assist with the preparation of

the case.

Table 9: Facilitating dual legal representation, interview findings (executing MS)

Is assistance provided in appointing a lawyer in the issuing Member State when execution
proceedings are ongoing? (When your country is an executing State)

Interviewees YES NO Didn’t know/answer/remember

Lawyer 1

Lawyer 2

Lawyer 3

Prosecutor 1

Prosecutor 2

Prosecutor 3

Total

Q[ XX |[X[X]|X|X

e  Legal assistance in issuing State (access, consultations, lawyer’s tasks)

The lawyers and prosecutors interviewed concurred that in practice no-one informs requested
persons of their right to a lawyer in the issuing Member State. An experienced lawyer stated,

“I am well aware that this right is spelled out in the law, but judges usually do not
inform requested persons of this right. If the requested persons have lawyers in
Cyprus, then their lawyers will inform them about this right. The executing
authorities in Cyprus do not provide facilitation to appoint a lawyer in the issuing
Member State; it never happened. | doubt that the Cypriot authorities have a list
of lawyers in the issuing State they could make available to requested persons. |
have no knowledge of such a case and no list of lawyers in any other country was
ever provided. If the requested persons ask the Cypriot court for time to talk to a
lawyer in the issuing State, then this will be granted but that is about all the
facilitation that the requested person will get. No facilitation for legal aid is
provided either.” Cyprus, lawyer.

Mvwpilw moAU kaAa OtL 1o Sikaiwua auto TPoBAEMETAL ot TO VOUo, aAAd oL
SLkaOoTEG ouVNYWG SEV EVNUEPWVOUV TOUG EK{NTOUUEVOUC yla To Sikaiwua auTo.
Eav ot ex{ntouuevol Exouv Stknyopouc otnv Kurmpo, Tote ot Siknyopot Touc da Toug
gvnuepwoouv yia to Slkaiwpa auto. OL apxég ektédeong otnv Kompo bev
TTOPEYOUV SLEUKOAUVOELS yia Tov SL1oploud Stknyopou oTto Kpdtog uEAog Ekdoang-
bev ouveéBn mote. AuplBaidw av ol kumplakee apxeg Stad€touv katadoyo
SLknyopwv oto kpatoc ueAog ékdoong, mou Ja urmopovoayv va deoouv atn Stadeon
TWV eKINTOUUEVWY. AV EYw yvwon HLAC TETOLXG MEPIMTWONG Kal TTOTE OeV
apacyednke kataAoyoc Sitknyopwv o€ omotodnmote aAdo kpdtoc. Eav ot
ek{nNTOUUEVOL {NTHOOUV QMO TO KUTPLAKO SIKAOTHPLO XPOVO YLo va UIACOUV UE
SLknyopo oto kpato¢ Ekdoanc, Tote auto Ja toug dodsi, alda autn eivat mepimou
0An n bteukdAuvvon mou VGa AdBet o ek{nNTOUUEVOC. Aev TMOpPEXETOL Koo
SleukOAuvaon oUTE yLa voutkn cuvdpoun.

None of the prosecutors were aware of legal aid being provided to cover legal costs at the issuing
State, nor did they see any reason for having representation in the issuing State at the stage of the
execution of the EAW in Cyprus, as this is seen as a purely procedural matter that must be executed
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swiftly. All substantive issues must according to them be dealt with at the stage of the judicial
proceedings in the issuing State. As noted by one of the public prosecutors:

“l don’t know what happens in the issuing Member State as regards legal
representation. | am not aware of the procedure which takes place after we
execute the EAW and surrender the requested person. We never had a request for
assistance to appoint a lawyer in the issuing Member State. | don’t know what
would happen if the requested person asked for a lawyer in the issuing Member
State. Once the requested person is surrendered, it is for the issuing State to take
over the procedure of informing the person of his rights and ensuring he gets legal
representation. | have never come across a case where facilitation was offered to
a requested person to identify and appoint a lawyer in the issuing Member State. |
am not aware of any legal aid entitlement in the issuing State. Cyprus offers legal
aid for the procedures in Cyprus, not for procedures in another Member State. |
don’t remember having read this right or having been informed about it.” Cyprus,
prosecutor.

Aev yvwpilw Tt ouuBaivel oto KpAto¢ UEAOC EkOOONG OCOV dPOPA TN VOULKN
ekmpoowmnnan. Aev yvwpilw tn Stadikaoio mou AauBavel ywpa opou eKTEAECOULE
10 EES kal mapadwooule To EkINTOUUEVO TTIPOOWTTO. AEV ElYaUE TTOTE aiThUA yLa
ouvbpoun yla tov 5Loptloud Slknyopou oto KpAtog UeAOC ekboonc. Aev yvwpilw Tt
Ja ouveBalve eav T0 €kINTOUUEVO TTPOCWITO {NTOUCE SLKNYOPO OTO KPATOG UEAOG
gkboonc. MoAic napadodei o ek{NTOUUEVOC, EVATTOKELTOL OTO KPATOC HEAOC
gkboone va avadaBet ™ Siadikaocioa evNUEPWONG TOU TPOCWITOU Ylo T
Stkauwpata tou Kot va dtaopaldiosl ott Ja EYeL VOULKY) EKTTPOOWTTNON. AEV EXw
OUVQVTIOEL TTOTE MEPIMTWON OMOU MPOo@EPTINKe SLEUKOAUVON O €K{NTOUEVO
TIPOOWITO Vo EVTOTIOEL Kot vl SLoplael Stknyopo aTo KPATo¢ UEAOG Ekboonc. Aev
yvwpilw kavéva Sikaiwuo voulkng ouvdpounc oto kpato¢ ékdoong. H Kumpog
TIPOCQEPEL VoK ouvdpoun yla ti¢ dtadikaoiec atnv Kumpo, oyt yia dtadikaoieg
o€ aAdo kpatoc peErog. Asv Buuauot va Exw StaBacel auto To Sikalwua 1 va Exw
EVNUEPWUEL OXETIKA.

Assistance to identify and contact lawyers in the issuing Member State is only provided by the
requested persons’ lawyers in Cyprus. One of the prosecutors interviewed reported:

“I am not sure about whether we have such a duty. The procedure takes place in
Cyprus, | don’t know what happens in the issuing Member State. The identification
and selection of a lawyer in the issuing Member State is one of the duties of the
lawyer in Cyprus; the lawyer in Cyprus must mediate in order to secure the services
of a lawyer in the issuing Member State. | can’t say if there is any assistance by
providing a list of lawyers in the issuing State, | don’t know what happens at the
stage of the police interrogation. If the lawyers in Cyprus cannot help their clients
locate and instruct a lawyer in the issuing Member State and the person asks for a
list of lawyers, then we might be able to help. This has never happened in my
experience. | don’t know if any facilitation is offered to locate a legal aid lawyer in
the issuing Member State either. | assume that what applies to non-legal aid
lawyers also applies to legal aid lawyers.” Lawyer, Cyprus.
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Aev giuat oiyoupn av gxouue tetolo kadrkov. H dtadikaoia AauBavel ywpa otnv
Kumpo, 6ev yvwpilw Tt ouuBaivel otn ywpoa ekboong. O EVTOMIOUOC KL N EmAoyn
Stknyopou otn ywpa kdoonc eival Eva amd ta kadrnkovrta tou SIknyopou othv
Kompo- o Siknyopoc otnv Kumpo mpenet va ueocodaBel yia va eéaopaldiost Ti¢
UTtNPEoiec SLkNYOPOU OTO KPATOG UEAOG EKBOONG. AEV UMTOPW VA MW AV UTTHPXEL
ornoladnnote BonVela amod UaG UE TNV TAPoxr) KataAoyou SLkNyopwVv oTo KPATOG
UEAOC Ekboong, Sev yvwpilw Tt cuuBaivel 0To OTASLO TNG ACTUVOULKNG QVHKPLONC.
Eav ot 8iknyodpot otnv Kumpo Sev umopouv va BonBroouv Toug MEAATEC TOUG val
evrornioouv koL va avadeaouv o€ SIKNYOPO OTO KPATOC UEAOC EKOOGNC KOl TO ATOUO
Intnostl katadoyo Siknyopwv, TOTE iow¢ umopéocouue va Bondrnoouue. Auto dev
ExeL oUUBEL MOTE amd TNV eumelpio pou. Aev yvwpilw av mpoopEpeTaL Emiong
kamota SLEUKOAUVON yla ToV EVTOMLOUO SLkNyopou Voulkrc Bondelac oto Kpatog
UEAOC EkS0oan¢. YMOUETW Mwe O,TL LOYUEL yLa TOUC SLKNYOPOUC TTOU SEV TTOPEXOUV
vouLtkr Bonveila LoxUEL kat yLa Toug SLKNYOPOoUC TToU TTAPEXOUV VouLkn Bonvela.

The gap in facilitating dual representation was described by one of the lawyers as follows:

“Finding a lawyer in the issuing Member State is a big problem. No list of lawyers
or other facilitation is provided in Cyprus to assist requested persons to find a
lawyer in the issuing Member State. No assistance is provided by the authorities.
Only if they appoint a lawyer in Cyprus will they be able to realise the right to have
a lawyer in the issuing Member State. | have not seen it happen and | am sure that
they are not informed about representation in the issuing State. In fact, they are
often not adequately facilitated to have legal representation in Cyprus, never mind
facilitation to have legal representation in the issuing Member State or to have
legal aid for such representation. | have never come across any case where the
requested person was informed or facilitated for this. Neither the police officers nor
the prosecutors provide such information.” Cyprus, lawyer.

H gupean Stknyopou oto KpAto¢ UEAOG EKOCNG AmoTEAEL ueyado mpoBAnua. Xtnv
Kompo 6bev mapéxetat kataAoyoc Oitknyopwv n aAAn SitevukdAuvon yla va
Bondndouv ot ek{ntouuevol va Bpouv Silknyopo ato KpATo¢ UEAOG Ekdoang. Ot
apxec dev mapéyouv kauio Bondeia. Movo av dtopicouv Sitknyopo otnv Kumpo Sa
UITOPETOUV Vo UAOTTOLOOUV TO SIKaiwUd TOUG va EYouv SLknyopo OTO KPATOG
UEAog E€kboang. Aev Exw b€t va cuuBaivel katt tetolo kot gipot BeBain ott dev
EVNUEPWVOVTAL Yl TN VOWULKN EKMPOOWINGN OTO Kpdto¢ €Ekdoonc. 2tnv
TPAYUATIKOTNTA, oUuxvd O&ev  SLEUKOAUVOVTOL EMOPKWE VA  EXOUV  VOUIKN
eknpoowrnnon otnv Kumpo, mooo udaAdov va SteukoAvvovtal va €xouv VOULKN
EKTIPOOWITNON OTO KPATOG UEAOC EkSooNG 1 va Eyouv voulkn BonBela yia tnv v
AOyw ekmpoowrnnon. Aev €yw OUVAVTHOEL TIOTE Koio TepimTwon Omou To
npoowrno oto omolo umoBdAdetal n aitnon va Exel evnuepwiIel n va Exet
SLeUKOAUVIEL yLa TO OKOTTO atUTO. EK{NTOULIEVOL OL AIOTUVOLLKOL OUTE OL ELOAYYEAEIC
TTOPEYOUV TETOLEG TANPOPOPIEC.

It follows that when a right is not clear, redress for the violation of that right is also unclear. One of
the prosecutors stated:
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“If the right to a lawyer is infringed, the Court’s decision for the execution of the
EAW may be challenged, with an appeal to the Supreme Court. Legal
representation is a constitutional right in Cyprus and is a serious issue. As regards
dual representation, as | was not aware of this right, | don’t know if there are any
means to challenge this. | need to check if they really have the right to a lawyer in
the issuing Member State and if so, who pays the legal fees.” Cyprus, prosecutor.

Eav napaBialetal 1o Sikaiwua o€ Stknyopo, n arnopacn tou Atkaotnpiou yla thv
ekTEAeON Tou EES umopei va mpooBAnVei ue npoapuyn oto Avwtato Atkaotrplo.
H voutkn ekmpoowrnon amoteAel ocuvtayuatiko Sikaiwua otnv Kumpo kat givat
éva coBapod {ntnua. Ocov awopa t SnAn ekmpoownnon, kavdws dev yvwpllo
aUTO TO Sikaiwua, Sev yvwplilw av urapyouv Uéoa yia tnv mpoaBoAn tou. MpéEmnet
va eAéyéw av ovtwe Eyouv Sikaiwua o lknyopo oto KpAToc UEAOG EkSOONC Kal
Qv val moLoc mANPWVEL Ta volka eéoda

Whenever rights are infringed, including but not limited to the right to dual representation, these
infringements can be presented in court as reasons not to execute the EAW. All practitioners
concurred that, from their experience, the infringement of procedural rights is not deemed as
important enough or even relevant to lead to a rejection of the application for the execution of the
EAW. As one of the lawyers stated:

“Our main challenge is the fact that the courts tend to be more prone to approve
the execution of the EAW. The courts are not very willing to take factors into
account to question the legality of the EAW. Roughly speaking, | would say that in
99% of cases the court will approve the EAW application. Those arrested with EAW
tend to be surrendered.” Cyprus, lawyer.

H Baoikn puoag mpokAnon eival to Ot ta SIKAOTHPLA TEIVOUV va Elval TTLO ETIPPETN
oTo va ekTeAéoouv to EES. Ta Sikaotrploa Sev eival moAu mpoBuua va AaBouv
unoyn mapayovtec mou 9ETouv umo aueloBnitnon tm vouudtnta tou EEZ. Je
VEVIKEG ypauuES, Ja édeya OtL 0to 99% TwV MEPUTTWOEWY, TO Sikaotrpto Ja
eykpivel tnv aitnon ékdoong tou EEX. Ot ouAAn@dévtec ue EEX teivouv va
napadibovral.

There is always the right to an appeal, but very often the timelines given by the court are so strict that
the right to an appeal is rendered superficial. The timeline is so tight that it is extremely difficult to
prepare an appeal within three days. One of the lawyers noted:

“We are not in a position to effectively help our clients, because when we file the
appeal, we must already have our argument in place. We must have held prior
meetings with our client, we must have had the chance to communicate with the
lawyer in the issuing State and the filing of the appeal itself is a very time-
consuming bureaucratic process. Out of the three days granted by the court to file
the appeal, one day is spent on the filing procedure, so that leaves only two days
for meetings, consultations and write up of the appeal.” Cyprus, lawyer.

Aev gipaote oe Béon va Bondrnoouue amoteAEOUATIKA TOUC TTEAATEC UaG, SLOTL
OtTav KATAIETOULE TNV EPETN, TIPETIEL VOl EXOULE NON ETOLUO TO ETIXEIPNUA UAC.
MpEmeL v EYOUUE TIPAYUXTOTOLNOEL TPONYOUUEVEC OUVOVTHOELG UE TOV TEAATN
UQC, TIPETIEL VA EIYAUE TNV EUKALPIA VA ETTLKOIVWVIOOUUE LE TOV SLKNYOPO OTO
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kpatoc €kdoong kat n dta n katadeon NG £peong eival uta moAu xpovoBopa
ypapeLlokpatikn Stadikaoia. Ao TIC TPELS NUEPECG TTOU XOpNYE( TO SIKAOTHPLO YL
v katadeon tne Epeonc, n pia nuépa damavarat yla ™ Stadikacio katadeong,
OTOTE QATTOUEVOUV UOVO SUO NUEPEG yLa ouvavtroelg, SLaBoUAeUoEeLg kat ouvtaén

NG EPEONC.

Table 10: Providing dual legal representation, interview findings (issuing MS)

Is assistance provided in appointing a lawyer in the issuing Member State when execution
proceedings are ongoing in another MS? (When your country is an issuing State)

Interviewees YES NO Didn’t know/answer/remember

Lawyer 1

Lawyer 2

Lawyer3

Prosecutor 1

Prosecutor 2

Prosecutor 3

QX[ X|X|X|X|X

Total

e Communication between the lawyers in both states

Communication between lawyers in both states is not facilitated in Cyprus, but it is not obstructed
either. Prosecutors assume that this is not a matter of concern and that is purely a matter between
the requested persons and their lawyers.

The interviewed lawyers agreed that no facilitation is offered but noted the importance of being given
due facilitation and time to consult with lawyers issuing the EAWs.

e Free of cost access to a lawyer (or legal aid)

Prosecutors and lawyers reported that requested persons are handed a list with the names and phone
numbers of legal aid lawyers. All practitioners admitted that requested persons are not given access
to the internet in order to research and identify lawyers and that the current practice of merely
handing out of a paper list of names and phone numbers has room for improvement. One of the
lawyers stated:

“If they are given access to the internet, they can research the lawyers’ expertise
and make an informed decision, but they are not normally given access to the
internet. The system is not efficient; requested persons should be given the right to
research and choose their lawyer, not just to choose randomly from the list. They
should be given the right to contact a person they know to help them identify a
lawyer and to speak with more than one lawyer, it should not be a fast-track
decision.” Cyprus, lawyer.

Eav tou¢ 6bovei mpooBaon oto OSladikTUO, UITOPOUV VA EPEUVHOOUV TNV
EUTTELPOYVWOCUVN TWV SIKNYOPWYV Kol va AdBouv TEKUNPLWUEV armopacn, dAdd
ouvnBwc bev toug Sivetal mpooBaon oro Siadiktvo. To cvuotnuoa dev elval
QTTOTEAECUATIKO- OL EK{NTOUUEVOL TIPETIEL VO EXOUV TO SIKAIWUN VA EPEUVOUV Kall
va emAéyouv Tov SIknyopo Touc Kal OxL amAw¢ Vo EMIAEYoUV Tuxaia ot ToV
kataAoyo. Oa mpémnel va Tou¢ SoUel TO SKaiwUa va ETLKOLVWVHOOUV UE Eva
POOoWTTo TToU yvwpilouv yLa va toug Bontnoet va evromicouv Stknydpo Kal vo

31



UARooUV UE MEPLOOOTEPOUC amo evav Siknyopouc, dev Ba mpémetL va ival ula
vpriyopn anogpaon.

Table 11: Cost-free legal assistance, interview findings

Free of cost | When your country is | When your country is an issuing State for the purposes
lawyer an executing State of procedures in the executing MS (e.g., to assist the
provided lawyer in the executing State)

LAWYER 1 YES No

LAWYER 2 YES No

LAWYER 3 YES No

Prosecutor 1 YES No

Prosecutor 2 YES No

Prosecutor 3 YES No

TOTAL 6 6

c. Challenges

One lawyer noted that the legal aid list does not necessarily compile experts in the EAW. An additional
problem identified is that, often the court timelines are so tight, there is not sufficient time to locate
and instruct a lawyer. If requested persons are not happy with the lawyer initially instructed, they will
need time to identify a new lawyer and instruct the new lawyer who will in turn require time to study
the file. Because of the strict timelines in place, this is often rendered impossible. The courts tend to
forget that preparation is needed and set hearing dates even before a lawyer is located.

d. Discussion of findings

The police do not consistently advise requested people about the right to legal representation. The
right is mentioned in the Letter of Rights handed to them and will also be explained by the judge when
the requested persons appear before the court within 24 hours from the arrest. However, the Letter
of Rights is not always understood by the requested persons and by the time that they are presented
before the judge, they may already have been prompted by the police to give testimony or to answer
to charges. Communication with the lawyer is not obstructed but is not facilitated either. Given the
gaps in informing requested persons about their rights identified in the previous sections, the right to
alawyer emerges as a key issue as it is the most reliable method of informing requested persons about
their rights. Accessing legal aid is a straightforward process, however it provides requested persons
with little information to make an informed decision in identifying a suitable lawyer. The legal aid list
does not necessarily include lawyers with expertise on EAWSs.

None of the prosecutors were aware of the right to dual representation and all practitioners confirmed
that requested persons are not informed about this right nor are they facilitated to exercise it. This
means that only those requested persons who can appoint a lawyer with international connections
will be in a position to identify a lawyer in the issuing Member State. This gap revealed the additional
gap that infringement of a procedural right will not be deemed as serious enough so as to lead to a
rejection of the application to execute an EAW.

4. Issuing and execution of the EAW

a. Legal overview
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o  When Cyprus is the executing State

The judge must inform requested persons without undue delay after the deprivation of their liberty
that they have the right to appoint a lawyer in the issuing Member State.*®

If the requested persons wish to exercise their right to appoint a lawyer in the issuing Member State
and do not already have such a lawyer, the competent authority in Cyprus must inform the competent
authority of the issuing Member State as soon as possible. The lawyer in the issuing State must supply
all necessary information and advice to the lawyer in the executing State so that the wanted persons
can effectively access their rights.*® There is no relevant case law.

e  When Cyprus is the issuing State

When Cyprus is the issuing State the competent authorities must provide the requested person,
without undue delay, information to facilitate the appointment of a lawyer in Cyprus. To facilitate such
appointment, a list must be provided to the requested person with names and telephone number of
all lawyers registered in the Register of Practising Lawyers. ° The law does not specify the institution
with competency to provide the information and the list, nor the authority to transmit the information
to the Member State, nor the mode of transmission. As a matter of practice, it is the Ministry of
Justice that transmits the list of lawyers.

e Proportionality

The EAW law provides that the application of the provisions of this law may not result in a violation of
the obligation to respect fundamental rights and principles, in accordance with Article 6 of the Treaty
on European Union and prohibits extradition to a state where there is a serious risk that requested
persons would be subjected to the death penalty or subjected to torture or other inhuman or
degrading punishment or treatment.>* An EAW can be issued for acts punishable by Cypriot penal laws
with penalties of deprivation of freedom of at least 12 months or where a penalty of at least four
months has already been imposed.>? An application to the court for the issue of a EWA must be
accompanied by the written consent of the Attorney General of the Republic.>?

The only guidance on interpretating proportionality in the context of the applying the Framework
Decision on the EAW is the jurisprudence that evolved over the years which relies extensively on the
principle of mutual recognition as the cornerstone of judicial cooperation. The emerging judicial
tradition is that the EAW process is intended to provide judicial assistance between Member States
so that suspects are surrendered without complexity or unnecessary delays. National courts interpret

48 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi EvpwrniaikoU EvidAuatoc JUuAAnding kot twv Aadikaoiwy
Napadoonc Ex{ntouuévwy Metaél twv Kpatwv MeAwv tng Evpwraikic Evwong Nouocg tou 2004), article 17(5).
49 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi EvpwrniaikoU EvidAuatoc JUuAAnding kot twv Aladikaolwy
Napadoonc Exintouuévwy Metaél twv Kpatwv MeAwv tng Evpwraikic Evwong Nouocg tou 2004), article 17(5).
50 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi EvpwrniaikoU EvidAuatoc JUuAAnding kot twv Aladikaolwy
MNapadoong Ekntouuévwy Metaév twv Kpatwv MeAwv tn¢ Evpwnaikic Evwong Nouocg tou 2004), article 17(6).
51 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O nepi EvpwrniaikoU EvrdAuatoc JUuAAnding kot twv Aadikaoiwy
Napadoonc Exintouuévwy Metaél twv Kpatwv MeAwv tn¢ Evpwnaikic Evwanc Nouocg tou 2004), Article 2(2).
52 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi Evpwrniaikot EvidAuatoc JUuAAnding kot twv Aladikaolwy
Napadoonc Ex{ntouuévwy Metaél twv Kpatwv MeAwv tn¢ Evpwnaiki¢ Evwanc Nouoc tou 2004), Article 7(1).
53 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi Evpwrniaikot EvidAuatoc SUuAAnding kot twv Aladikaolwy
Napadoang Ekntouuévwy Metaév twv Kpatwv MeAwv tn¢ Evpwnaikic Evwong Nouog tou 2004), Article 7(2).
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the CJEU jurisprudence® as setting a duty on national courts to execute every EAW presented before
it unless any of the preventive circumstances exhaustively listed in the Framework Decision apply.>®
The Courts have stated that the execution of an EAW is a sui generis process where the timelines are
narrow, because the procedure does not amount to a criminal prosecution as such, which is primarily
the task of the issuing State. Judges have stated that Articles 3 and 4 of the Framework Decision do
not make any explicit reference to fundamental rights issues as grounds for refusal; and that the
legislator, taking into account the fundamental rights of the requested persons on the one hand and
the need to create a "simplified system" for the surrender of requested persons on the other, applying
the principle of proportionality, preserved in the provisions of Articles 3 and 4, as well as Articles 9-25
of the Framework Decision those of the fundamental rights considered absolutely necessary to
safeguard the EAW proceedings, e.g. the guarantees provided in Article 5 of the Framework Decision.>®

The issuing of an EAW can be challenged for reasons of non-compliance with the prerequisite
elements provided in the EAW law, including:

- The name and nationality of the requested person, the contact details of the issuing authority,
reference to an enforceable judgment, arrest warrant or similar order of a judicial authority,
the nature and legal classification of the offence, a description of the circumstances of the
commission of the offence, the sentence imposed, if it is a final judgment or the range of
sentences provided for the offence under the law of the issuing Member State;*’

- ltwasissued by an authority other than the designated authority for issuing the arrest warrant
or for acts not foreseen in the EAW law or where the legal guarantees foreseen in the law are
not complied with.

The EAW law does not provide a specific procedure for challenging the issuance of an EAW. Given that
the issuance of the warrant is a decision of the court, this can be appealed against on the basis of the
general law on the administration of justice, which safeguards the right to appeal any district court
decision or order exercising civil or criminal jurisdiction before the Supreme Court. The Supreme Court
in its appellate jurisdiction can ignore any trial court findings on facts and can reassess the testimony
delivered and draw its own conclusions; it can hear again any witnesses who testified at first instance
and can order the trial court or another court to hear the case again.>® The filing of the appeal does
not have an automatic suspensive effect on the EAW. In order to contest their arrest, requested
persons must file an application for a certiorari order at the Supreme Court, requesting the court to
cancel or set aside the arrest warrant.>

The only guidelines for the execution of the EAW are the decisions of the Court which form legal
precedents, in line with the English common law tradition. In recent years Cypriot courts were
repeatedly faced with execution requests from the Greek authorities for cases where the requested
persons were tried and convicted in absentia and whether the legal guarantees of the issuing Member
State were such so as to safeguard their right to a fair trial. Specifically, the issue examined by the

54 Court of Justice of the European Union, C-396/11 Re. Ciprian Vasile Radu, 29 January 2013

55 Cyprus, District Court of Nicosia, Re. the European Arrest Warrant concerning Thomas Petrou, Case No. 18/2017,
ECLI:CY:EDLEF:2017:A372, 8 December 2017.

56 Cyprus Supreme Court, Howden James v. Attorney General of the Republic, Civil Appeal no. 184/2014, 17 July 2014.

57 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi EvpwrniaikoU EvidAuatoc JUuAAnding kot twv Aladikaolwy
MNapadoong Ekntouuévwy Metaév twv Kpatwv MeAwv tn¢ Evpwnaikic Evwong Nouog tou 2004), Article 4(1)

58 Cyprus, Laws on Courts of 1960 until (No.3) of 1988 [0t rtepi Atkaotnpiwv Nouot tou 1960 éwc (Ap.3) tou 1998], article 25.
59 Cyprus Supreme Court, Re. the application of XXX Georgiou for permit to file an application for a certiorari order against
the decision of the District Court of Paphos dated 18.5.2021 for the issue of a temporary arrest warrant against the applicant,
ECLI:CY:AD:2021:D268, Civil Application No. 125/2021, 23 June 2021.
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national courts was whether the requested persons would have an unconditional right to a retrial once
surrendered in Greece or whether their only right would be to appeal their conviction passed in
absentia or to prove force majeure circumstances.

The leading case is the Appeal Court decision in Projios where the Attorney General’s appeal against
the trial court refusal of a request from Greece for the execution of an EAW was rejected.®® The trial
court had rejected the application of the Greek authorities for the execution of an EAW against a Greek
national residing in Cyprus convicted in Greece in absentia for economic crimes, on the ground that
the Greek authorities had not provided the legal guarantees necessary when persons are tried and
convicted in absentia. The requested person argued that summons had been wrongly served, as they
were given to his sister with whom he had no relations and to his mother who suffered from dementia.
The only legal guarantees offered by the Greek justice system were found by the trial court to be
insufficient, since they provided only for the right to appeal invoking force majeure and not the right
to a retrial. The Attorney General appealed the trial court decision on the ground that the trial court
had no right to look into the content of the guarantees issued by the Greek legal system and could not
reject the application for execution of the EAW on that basis. The Appeal Court examined the question
whether the court was justified in refusing to execute the EAW on the basis of the efficacy of the legal
guarantees provided by the Greek authorities. Relying on the ruling in Melloni®* the Appeal Court
rejected the appeal on the ground that the trial in absentia gave rise to the need for the Greek
authorities to provide adequate assurance that he will have an opportunity to apply for a retrial of the
case in Greece and failure to provide such adequate assurance entitled the Cypriot court to deny the
execution of the European Arrest Warrant. The assurance given by the Greek authorities did not
provide the right to a retrial but only to an appeal upon reasons of force majeure, which does not
meet the requirements of article 5(1) of the Framework Decision.

A dissenting judge disagreed with the rejection of the appeal, on the basis of article 5(2) of the
Framework Decision on the EAW which renders the execution of the arrest warrant conditional upon
legal guarantees only if the offence at stake is punishable by custodial life sentence or life-time
detention; the prison sentences imposed in this case ranged between 6-36 months. The dissenting
judge relied on the CJEU ruling in Melloni®* which interpreted Article 4a(1) of the Framework Decision
as precluding the rendering of the execution of a European arrest warrant conditional upon the
conviction in absentia being open to review in the issuing Member State. The dissenting judge stressed
that in Melloni, the CJEU concluded that this provision does not prejudice the rights to an effective
judicial remedy and to a fair trial, or the rights protected by Charter articles 47 and 48(2). According
to the dissenting judge, article 4(a) of the Framework Decision should be read in light of this
interpretation and the execution of the European arrest warrant should not be made conditional upon
the adequacy of the legal guarantees safeguarding the wanted person’s right to a retrial. Relying on
Melloni, the dissenting judge stated that although Charter Article 53 permits the use of more
favourable national standards for the protection of fundamental rights, this presupposes that primacy,
unity and effectiveness of EU law are not compromised in the process; article 53 cannot be interpreted
as enabling a court to make the surrender of a person convicted in absentia conditional upon the

60 Cyprus Supreme Court, Appeal jurisdiction, Attorney General v xxx Proios, Civil appeal no. 230/2019, ECLI:CY:AD:2020:A80,
3 March 2020.

61 Court of Justice of the European Union (CJEU), C-399/11, Stefano Melloni v Ministerio Fiscal, 26 February 2013.
62 Court of Justice of the European Union (CJEU), C-399/11, Stefano Melloni v Ministerio Fiscal, 26 February 2013.
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conviction being open to review, as that would undermine the principles of mutual trust and
recognition.

In the case of Stavrou,®® the national court once again rejected an application for execution of an EAW
from the Greek authorities to surrender the requested person in order to serve a five-year prison
sentence imposed by a Greek court in his absence. The requested person had not been summoned to
his trial in person and a notice was stuck on his door instead. The requested person told the court that
he had had no information about the case against him and had not been informed that a judgement
against him in absentia was possible. On the basis of undisputed testimony presented in Court, the
requested person was tried in absentia and was not represented by a lawyer of his choice. The
deadline for the exercise of the right to a retrial in Greece had passed and retrial was only possible for
reasons of ‘force majeure’, defined by the Greek authorities as ‘unforeseen and exceptional event that
cannot be prevented by measures of extreme care and prudence’. In light of this, the Court concluded
that the legal guarantees did not expressly give the possibility to the requested person to have the
conviction in absentia set aside and to have his case retried, because this right was subordinated to
the force majeure requirement, and this was not consistent with the guarantees required by article
5(1) of the Framework Decision.

In the case of Maragakis, the Court decided to order the execution of the EAW of the requested
person who had been tried and convicted in absentia in Greece, because he had failed to present any
justification or explanation as to the reasons why he did not appear at his trial. The lawfulness, under
Greek criminal procedure, of the service of the summons to the wanted person, both by mailing it to
his last known address and to his lawyer, was not disputed by the defence, nor could the Court rule
on the legality of this practice if it were raised and as a result the failure of the requested person to
appear at his trial was deemed unjustified.%*

e Remedies

The following remedies are available for a requested person in case they are not provided with
information about the EAW and about their rights during the proceedings

e Right to an appeal

The EAW law provides for the right to an appeal at the Supreme Court against a district court decision
ordering the execution of an EAW, however the appeal must be premised on a point of law and not
on a point of fact.®® The appeal must be filed within three days from publication of the District Court
decision on the execution of the EAW and the Supreme Court will then adjust all other deadlines for
the hearing of the appeal, the issue of the decision on the appeal and the surrender of the requested
person accordingly.®® The law does not clarify if the failure to provide information is a point of law or
a fact; this is a matter of interpretation by the Court, based on the facts of the case. If sufficient
evidence was presented in the District Court to establish the infringement of this right which the Court,
then ignored, this might be seen by the Supreme Court as an error of law. If the requested person did

63 Cyprus, District Court of Limassol, Re. the requested person XXX Georgiou Stavrou, EAW Application No.6/2020,
ECLI:CY:EDLEM:2020:B56, 3 November 2020

64 Cyprus, District Court of Nicosia, Re. ... Maragkakis of Greek nationality, European Arrest Warrant n. 6/2021,
ECLI:CY:EDLEF:2021:A262, 19 May 2021.

65 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi Evpwrniaikot EvidAuatoc JUuAAnding kot twv Atadikaolwy
Napadoanc Ex{ntouugvwy Metaév twv Kpatwv MeAwv tng Evpwraikic Evwong Nouocg tou 2004), article 24(1).

66 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi Evpwrniaikot EvidAuatoc JUuAAnding kot twv Aladikaolwy
MNapadoang Ekntouuévwy Metaév twv Kpatwv MeAwv tn¢ Evpwnaikic Evwong Nouog tou 2004), article 24(2).
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not claim the infringement of this right before the District Court, then an appeal premised on this
might be seen as an error of law, in which case it will be rejected as inadmissible. In the case of
Howden, a requested person appealed the District Court decision for the execution of an EAW against
him, on the grounds that he was not permitted to present testimony at the trial court stage, as a result
of which he was denied the right to a fair trial, he was deprived of the right to present testimony
showing abuse of process and of his right to a defence. The Appeal Court rejected the appeal on the
justification that acceptance of the fundamental rights claims raised by the requested person would
entail the risk of imposing additional criteria to those incorporated in the Framework Decision on the
EAW, which would undermine the simplified mechanism of surrender of wanted persons introduced
by the Framework Decision. The Appeal Court cited extensively the CJEU ruling in Ciprian Vasile Radu®”
which concluded that the executing authority cannot refuse to execute an EAW on any ground other
than those mentioned in article 5 of the Framework Decision on the EAW.%®

The Howden decision followed the rational of the Supreme Court in the case of Michaelides where the
requested person also unsuccessfully appealed the trial court ruling on the execution of an EAW
against him on the grounds that his fair trial rights had been infringed, citing amongst others the
extensive media coverage of his case and the length of time that elapsed since the offences mentioned
in the EAW. The Appeal Court rejected the appeal stating that the media reports did not affect the
judgement of the court and that the provision of the opportunity to prepare the defence and the
passage of a long period of time since the alleged commission of the offences, could be raised before
the issuing State authorities. The Appeal Court concluded that the failure of the trial court to directly
recognise the application of fundamental human rights in this case was an error, but the correctness
of its final reasoning was not invalidated on that ground alone, in the light of the fact that it correctly
examined and decided all the objections raised by the requested person before it.*°

e Sanctions and right to compensation

The law of the rights of persons under arrest provides criminal sanctions for police officers who fail to
inform persons arrested in a language understood to them of the reasons for their arrest, their right
to a lawyer, their entitlement to legal aid if applicable, their right to interpretation and translation,
their right to remain silent, their right not to incriminate themselves, their place of detention, their
right to communicate with the lawyer of their choice without anyone else being present and their
right to communicate with a person of their choice under conditions. The sanctions foreseen in case
of conviction of a police officer are imprisonment of up to six months and/or a fine up to €1,708; no
minimum sanctions are foreseen and the Court is free not to impose any sentence at all if it so
chooses.” Disciplinary proceedings are also foreseen for police officers violating these rights.”* The
law further provides that the aforesaid criminal prosecution and the disciplinary proceedings do not
prejudice any criminal liability under the Convention against Torture and Other Cruel, Inhuman or

67 Court of Justice of the European Union, C-396/11, Proceedings relating to the execution of European arrest warrants issued
against Ciprian Vasile Radu, 29 January 2013.

68 Cyprus Supreme Court, Howden James v. Attorney General of the Republic, Civil Appeal no. 184/2014, 17 July 2014.

69 Cyprus Supreme Court, Constantinos (Dinos) Michaelides v. Attorney General of the Republic, Civil Appeal No. 221/13, 2
September 2013.

70 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rtepi Twv Atkatwudtwy
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovtar kot [Mpocwrniwv mou TeAouv urd Kpdtnon Nopog tou 2005) N.
163(1)/2005, article 33.

71 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rtepi Twv Atkatwudtwv
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovtar kot [Mpocwrniwv mou TeAouv unmd Kpdtnon Nopog tou 2005) N.
163(1)/2005, article 34.
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Degrading Treatment or Punishment’? but does not provide any mandatory prosecutions under the
ratifying law. It is noted that, under the Cypriot Constitution, the Attorney-General has sole discretion
to institute criminal proceedings and although this discretion must be exercised ‘in the public
interest’,”® there are no guidelines and no system of accountability for the exercise of this
discretionary power. A person whose rights were infringed by a police officer or prison guard may
bring an action against the state and claim fair compensation, irrespective of whether or not any real
injury or loss, monetary or otherwise, were sustained as a result.”

e Right to a copy of the executing decision

Where the EAW is issued for the purpose of executing a custodial sentence or a detention order, and
the requested persons were not personally served with the decision to execute the EAW and were not
previously officially informed of the existence of legal proceedings against them, the requested
persons can ask for a copy of the decision to be provided to them before they are handed over to the
competent executing authorities, which must be provided immediately by the executing judicial
authority. In this case the requested persons may ask for a retrial, or an appeal and their detention
must be regularly reviewed pending the retrial or appeal, on the basis of the law of the executing
State.”

e Remedies

The law does not provide for any remedies in the event that the judge does not inform requested
persons of their right to dual legal representation or unreasonably delays providing this information.
Although the EAW law provides for the right to an appeal at the Supreme Court against a district court
decision ordering the execution of an EAW, the appeal must be premised on a point of law and not on
a point of fact’® and there is no legal precedent to suggest that the infringement of a procedural right
can lead to a cancellation of the decision ordering the execution of the EAW.”’

b. Issuing and execution of the EAW in practice
e  Factors considered when issuing the EAW

Prerequisites

Prosecutors and lawyers reported that an EAW will be issued when there are reasonable grounds to
believe that the person requested is implicated in a serious offence, the requested person is located
in an EU country and there are real prospects for a conviction. In order to reach the stage of issuing
an EAW, the prosecuting authorities already have almost sufficient evidence to lodge the case in court.

72 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rtepi twv Atkalwudtwv
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovrar kot [Mpoowrnwv mou TeAouv umd Kpdtnon Nopog tou 2005) N.
163(1)/2005, article 35.

73 Cyprus, The Constitution of the Republic of Cyprus (To Suvrayua tn¢ Kumpiakrc Anuokpartioc) article 113(2).

74 Cyprus, Law on the rights of suspects, persons arrested and persons remanded in custody of 2005 (O rtepi twv Atkatwudtwv
Yrontwv Mpoownwy, Mpoownwv mou JuAdauBdavovrar kot [Mpoowrnwv mou TeAouv und Kpdtnon Nopog tou 2005) N.
163(1)/2005, article 36.

75 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O nepi EvpwrniaikoU EvrdAuatoc JUuAAnding kot twv Aadikaoiwy
MNapadoanc Exintouugvwy Metaél twv Kpatwv MeAwv tng Evpwrnaikic Evwang Nouocg tou 2004), articles 14(3) and 14(4).
76 Cyprus, Law on the European Arrest Warrant and the Procedures for the Surrender of Wanted Persons between the
Member States of the European Union Law of 2004 (O mepi Evpwrniaikot EvidAuatoc JUuAAnding kot twv Atadikaolwy
Napadoanc Exintouugvwy Metaél twv Kpatwv MeAwv tng Evpwraikic Evwong Nouocg tou 2004), article 24(1).

77 Cyprus Supreme Court, Howden James v. Attorney General of the Republic, Civil Appeal no. 184/2014, 17 July 2014; Cyprus
Supreme Court, Constantinos (Dinos) Michaelides v. Attorney General of the Republic, Civil Appeal No. 221/13, 2 September
2013.
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According to the prosecutors interviewed, by the time the EAW is executed, the authorities have
already secured sufficient evidence to lodge the case.

Proportionality

Prosecutors agreed that the prospects of a conviction and the seriousness of the offence are major
factors in the decision to issue an EAW. One of the lawyers compared the issuing of an EAW to a
national arrest warrant, i.e., it is issued in the same manner and on the same grounds as in the case
of the national arrest warrant: if the preconditions set in the law are met, i.e., if there is reasonable
suspicion and a real prospect for a conviction.

e  Factors considered when executing the EAW

Challenging the issue

All interviewees agreed that Cypriot courts take a narrow view on challenging the issue of an EAW by
another Member State. They stated that Cypriot courts are prone to viewing the EAW as a procedural
matter of mutual recognition and collaboration with other EU Member States, rather than a matter
for contestation. Being a merely procedural matter means that the justice system does not recognise
that there are fundamental rights concerns that must be addressed at this stage, because these
concerns can theoretically be taken up at the substantive trial in the issuing State. The deprivation of
the liberty of requested persons at this stage was not seen as a fundamental rights concern with
irreversible results. The prosecutors were in line with the approach of the courts and clarified that
the EAW is intended to be a formalistic and quick procedure to facilitate the substantive procedure in
the issuing State:

“Our jurisprudence says that every EAW issued must be executed unless certain
provisions for non-execution specifically mentioned in the Framework Decision are
present. The jurisprudence is clear that only those provisions can lead to non-
execution of an EAW; we cannot add our own reasons not to execute an EAW.

| have never heard of a case where the Ministry of Justice contacted the authorities
in the issuing State to ask for withdrawal of an EAW. If the requested person raises
such an issue, then the Ministry of Justice will of course transmit it to the issuing
State, however the Ministry will not undertake such an initiative on its own accord.”
Cyprus, prosecutor.

H vouoAoyia pag Aéet OtL kaBe EEZ mou ekbiSeTal MPETEL Vo EKTEAELTAL, EKTOC EAV
UTTAPYXOUV OPLOUEVEG SLATAEELC YLa TN U EKTEAEON TIOU QVOPEPOVTAL PNTA OTNV
artépaon-mAaioto. H vouoloyia eivat oaprig 0tL uovo autég oL Statdaéelg Umopouv
va 06nynoouv otn un ektEAeon evoc EES- Sev umopouue va mpooBEoouue Stkoug
Uag Adyouc yLa tn un ektéAeon evog EEZ.

AgV Exw OKOUCEL TTOTE ylLa TEPIMTWON KATA TNV ortoia to Yioupyeio Aikaoouvng
ETILKOLVWVNOE LUE TIC OPYEC TOU KPATOUC EKSOONG yLa va {NTHOEL TNV AVAKANGN EVOG
EES. Eav o exintoUuevog eyeipel éva TETOO (NTNUA, TOTE TO YIMOUPYE(o
Atkatoouvng Ba to StaBiBacel puUOLKd 0To KpdTo¢ €k600NG, WOTOOO TO Yroupyeio
bev Va avadaBel uia tétola mpwtoBoudia ard povo tou

The lawyers, on the other hand, considered that this is the wrong reading of the law governing the
EAW process in Cyprus and that it entails fundamental rights risks which are ignored for the sake of
good collaboration with other Member States.
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Proportionality

All interviewees agreed that the courts in Cyprus do not consider an apparent infringement of
proportionality as a valid ground for challenging the issue of an EAW by another Member State. They
reported that there was never a case in court where proportionality was deemed as good reason to
challenge the issuance of an EAW. In order to reject an application from another Member State for
the execution of an EAW, the Cypriot court must have more solid and clear issues at stake than
proportionality and must have CJEU rulings on that particular point, like the lack of competence of the
issuing authority because it was not a judicial authority. In this case the court will not hesitate to reject
an application and most likely the Attorney General will see the problem and withdraw the application
too. But never on the basis of a debatable question like proportionality.

“We first examine the identity of the persons; then we examine the acts for which
they are sought and if they amount to criminal offences under Cypriot law to meet
the double criminality element; then we check if any of the reasons of obligatory
non-execution stated in the law are present...That is all we check.

The EAW is about the mutual recognition of decisions between Member States and
not about proportionality. It is not for us to judge if the EAW is proportionate to
the aim it is sought for. If the issuing State has decided to issue the EAW either for
serving a penalty or for a prosecution, it is not for us to question the judgement of
the other Member State. We will not check whether there are real prospects for
imprisonment because we lack competence to look into the merits of the case.”
Cyprus, prosecutor.

Mpwta eéetalouue TNV TAUTOTNTA TWV NMPOCWITWV: OTl OUVEXELA EEETA{OUUE TIC
PAéelc yla TIC OTOIEC KaTalnTOUVTAL KOl OV OUVIOTOUV TIOWIKA oSIKAUXTO
oUWV UE TNV KUTTPLOKN vouodeaia yia vo TANPEITaL To oTolyeio Tou SuTAou
aélOmoIVOU- OTN CUVEXELA EAEYXOULE OV OUVIPEXEL KATIOLOGC QITO TOUG AOyou¢
UTTOXPEWTLKIC N EKTEAECNC TTOU AVAPEPOVTAL OTO VOLO... AUTO Elval To UOVo 1Tou
eEAEyYOULIE.

To EEZ apopa tnv auolBaia avayvwplon TwV amo@AoswY UETAED TwWV KPATWYV
UEAWV Kol OxL TNV avadoyikotnta. Agv ivat Sikn pac appodLotnta Vo KpIVouLE av
10 EEZ ivat avadoyiko yia tov entOLWKOUEVO OKOTIO. Edv TO KpATo¢ €K600NC EXEL
artopaoioel vo ekdwaoel to EES elte yLa TNV ekTEAEON moLvr¢ €ite yla tn Slwén, dev
eivat Sikn pag apuodlotnta va au@loBntriooulE TV Kpion Tou dAAou KpdToug
UEAoUG. Aev Va eAéyéoulie av UTTAPYOUV TTPAYUATIKEC TIPOOTTTIKEC PUAAKLONG, SLOTL
OeV EYOULE apUodLOTNTA VA EEETAOOULE TNV ouoia TnG urtodeonc

One of the lawyers suggested that it is legally not possible to raise proportionality issues as this is
not one of the reasons listed in the law for non-execution of the EAW:

“A requested person cannot raise such concerns as proportionality. It’s not one of
the requirements for issuing an arrest warrant. If there is a decision from a criminal
court for imposition of a penalty, it’s not for the requested state to evaluate this
sentence. The execution of the warrant is, in this case, a mere formality. If the
request is based on a national arrest warrant, then the question of proportionality
is crucial; if the issuing State for instance requests persons in order to try them for
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repeated traffic offences whilst in fact this is a mere pretext and the reasons are
political, then the proportionality principle comes into play in order to comply with
the spirit of the Directive.” Cyprus, lawyer.

To exintouuevo npoowro dev Sikatoutal va eyeipel mPoBANUATIOUOUC 0w N
avaloykotnta. Aev gival uia anod ti¢ npolnmo¥eoelc yia tTnv €kdoon EVTAAUATOSG
oUAANYNG. Eav umapyel amopaon mowikou dikaotnpiou yia tnv emtBoAn mouvrg,
Sev eivat apuodLotnta tou kpatouc ektédeonc va aéloAoynoet tnv mown auth. H
EKTEAEON TOU €VTAAUQTOC €lval, OTNV TEPIMTWON oUTH, ML QAR TUTIKNA
Stadikaoia. Eav to aitnua Baoiletatl o e9viko EvtaAua cUAANYnG, TOTe TO {NTHUA
™M¢ avadoykotntac sival kpiowo- eav 1o KpAto¢ €kdoonc A.x. {nta mpoowna
TIPOKEIUEVOU VA TA SIKXOEL VLo EMOVEIANUUEVEG TOPABACELC TNC TPOYAING OAAC
OTNV TIPOYUATIKOTNTO TIPOKELTAL Yl EVa amtAO MPooxnuo evw ot Adyol eival
TTOALTLKOL, TOTE N apxn TNC AVAAOYIKOTNTOC TIJETAL OE EQAPLOYN TIPOKELUEVOU VA
UTTAPEEL CUULOPPWOT LIE TO TTIVEUUX THE 06Nnyiac.

Another lawyer noted that proportionality legally can and sometime is raised before the courts, but
that in practice courts do not consider it:

“In theory our courts reiterate principles like proportionality in their decisions.
However, this does not take place in practice. Our courts nowadays when they
examine applications for EAWSs, amongst the numerous cases they are examining
and under the pressure of time, they are faced with an EAW which has strict
timelines. As a result, the courts tend to look only into whether the formalities are
met. The proportionality question is not examined, even though the judge might
state in the judgement the proportionality principle was considered; It is more of a
‘tick the box’ process.” Cyprus, lawyer.

Oewpntikd, Ta SIKACTNPLA UG ETTAVOAQUBAVOUV OPXEC OMWE N avaAoyLKOTNTA
OTIG ATTOPAOTELG TOUG. Q0TO00, UTO Sev ouuBaivel otnv mpaén. Ta SikaothnpLa pog
onuepa, otav eéetalovv altnoelc yla EEZ, avaueoa oti¢ moAudptSusg unto9eoeig
TToU e€TAOUV KQlL UTIO TNV TTLECT TOU XPOVOU, EPXOVTAL XVTIUETWITA UE pLol EES rtou
ExeL auotnpa ypovodiaypauuoata. Q¢ amotéAsoua, ta SIKAOTHPLA TEVOUV Vo
e€etadouv uovo av tnpouvtatl ot Statunwoelg. To INTtnua tn¢ avadoyikotntag dev
g€etaletal, mopodo mou o0 SKAOTHG UIMTOPEL v avapEPEL otV amoeacn ot
géetaotnke n apyn TNG QAVAAOYIKOTNTOC: TIPOKEITHL TIEPLOOOTEPO Yla ULlA

s

Stadikaoia "ToskdpeTE TO KOUTL".

In practice, the courts will evaluate proportionality concerns if they have to, because these are raised
by the lawyer of the requested person. But they do not take the bold step of rejecting an application
on the basis of the proportionality principle. After evaluation, the court will reject the concerns and
approve the EAW application. One lawyer pointed out that “not all courts have the boldness to reject
an application for an EAW”. The authorities are in contact with each other and exchange information,
but withdrawals are rare:

“In one case we argued that the application was so frivolous that it should not even
have been promoted by our Ministry of Justice, but our Ministry did not have the
boldness to make such a decision. It preferred to take the safe step of leaving the
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decision to the court. Lack of boldness is a very typical characteristic of the Cypriot
authorities.” Cyprus, lawyer.

Je ula nepintwaon vrootnpiéaue OTL N altnon NToV TO00 EMITOANLN TTOU OEV EMPETTE
kav va ipowdnUel arno to Yroupyeio Aitkatoouvng, aAAd to Yroupyeio poac dev eixe
™V toAun va AdBet ula tétola anopacn. Mpotiunce va KAveL To ao@aAec Briua
apnvovtag tv anoeacn oto Sdikaothplo. H EAAewn toAuncg eivat éva moAu
XOPOAKTNPLOTIKO YVWPLOUA TWV KUTIPLAKWY OPXWV.

Conditions of detention

The courts will not on their own initiative examine the detention conditions in the issuing Member
State. This will be done only if this is raised by the requested person’s lawyer. The sources which the
court will examine are the sources cited and presented by the requested person’s lawyer, like
monitoring body reports or reports of the EU institutions. Lawyers suggest that they do not have
sufficient access to information about detention conditions in other countries, therefore they do not
feel confident about raising the detention conditions in other countries as a reason for non-execution
of an EAW. There is a general impression that the detention conditions are acceptable throughout the
EU, in varying degrees, but nevertheless acceptable.

“I do not think that detention conditions play any role in the execution of the EAW
unless there is an allegation that detention conditions in a certain country are
inhumane and unacceptable. In the absence of such an allegation, the authorities
will not, on their own initiative, examine the detention conditions. In order to
investigate detention conditions in the issuing Member State, we would first
contact the competent authorities in that state to find out; it is not our job to
conduct an investigation into detention conditions; it isn’t a matter for the Attorney
General or the Ministry of Justice. | am aware that there are several reports from
organisations on detention conditions; if there was such a case about another
country, it would have become known and we would be aware of it.” Cyprus,
prosecutor.

Agv vouilw 0Tt ot cuVBNKeG kpATnong ailouvv Kaveva pOAo atnv ektéAeon tou EES,
EKTOC KL EQV UTTAPXEL O LOYUPLOUOC OTL Ol CUVBNKEG KPATNONC OF UL CUYKEKPLUEVN
Xxwpa eival amravIpwites kot anapadekteg. EAAeiPel evog TETolou toxupLouoU, ot
apxec dev Ya eéetaoouv, ue Sk touc mpwtoBoulia, Ti¢ cuVIONKeC KpATNONG.
MpokelUEVOU va SLEPEUVNOOUUE TIC OUVINKEC KPATNONC OTO KPATOC UEAOG
Ekboonc, Vo EMIKOLVWVNOOULE TIPWTA UE TIG APUOSLEC PYEC TOU EV AOYW KPATOUG
yla va to padouue- bev eivat dikn pac doulsla va Siedayouue Epsuva yla TIG
ouvOnkeg kpatnong- Sev eival F€ua tou levikou EloayyeAéa n tou Ymoupyeiou
AtkatooUvng. MNvwpilw OTL UTTAPXOUV PKETEG EKTECELC ATTO OPYAVWOELC CXETIKA UE
TLC CUVUNKEC KPATNONG- AV UTTHPXE ULa TETOLA UTTOUEDN pLa pla dAAN ywpa, Ba gixe
yivel yvwotn kat a tnv yvwplilaue.

Lawyers and prosecutors interviewed agreed that judges in Cyprus would not refuse to execute an
EAW due to the detention conditions of another EU Member State. Courts may be prepared to
consider such issues for third countries, but all agreed that Courts in Cyprus will not take into account
the detention conditions of other EU countries:
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“No, detention conditions in the issuing State are not taken into account. The list
of reasons for non-execution of an EAW is exhaustive: we can only deny execution
of the EAW if the prosecution relied on race, religion etc. and if punishment will be
inhumane, but detention conditions are not part of the reasons for non-execution.
Our jurisprudence says that in the framework of mutual cooperation recognition
between Member States, we consider there are no human rights violation in an EU
country. We don’t have access to information about detention conditions, | don’t
know if the police or the Ministry of Justice has such access. | have never heard of
the FRA database.” Cyprus, prosecutor.

Oxt, b6ev AauBavovrat unoyn ot ouvOnikeg kpatnong oto kpato¢ €kdoong. O
Katadoyoc Twv AOywv yla T un ektéAeon tou EES eival e€avtAnTikoG: Umopouue
va apvnBouue tnv ektédeon tou EES uovo eav n Siwén Baoiotnke otn @uAn, t™
Upnokeia kAm. kot eav n tuwpia da eivat anavipwnn, alda ot ouvOnkeg
KpaTNong SV amoTeAoUV UEPOG TwWV AOYwV yla ™ Un ekteAgan. H vouoloyia pag
Aéel OTL oTo MAaiolo TNG avayvwplonc tng auotBaiac cuvepyaoiag UETaéU TwV
kpatwv HeAwv, Jewpouue ot bev umdpxel mopoaBicon Ttwv avipwrivwy
SIKOUWUATWYVY OE Ula ywpo ™G EE. Agv Exouus mpooBaon o€ mANPOPOPIEC CXETIKA
UE TIC oUVINKEeC kpatnaong, dev EEpw av n aotuvouia r to Ymoupyeio Aikatoouvng
ExeL TETOla MPOoBaan. Aev Exw akoUoel mOTE yla T Baon dedouévwy tou FRA.

None of the three prosecutors and two of the lawyers interviewed had not heard of the FRA database
on detention conditions. Only one of the lawyers was aware of it and had even used it in court, but
without success:

“l am aware of the FRA database, and | have used it; | often consult the FRA website
but most lawyers do not. The EAW procedures would have been greatly improved
if seminars were available on sources of information, both for the lawyers and for
the judges.” Cyprus, lawyer.

Nvwpilw t™ 6Baon bebouévwv TOU FRA KAl TNV EXYwW XPNOLUOTOLOEL-
ouuBouAsgvouat cuyva tov Lototoro tou FRA, aAla ot meptoootepot Siknyopot Sev
T0 Kavouv. Ot Siadikaoisg Tou EES Ga giyav BeATiwOel onuavtika eav umtnpyov
OELLVAPLO OXETIKA UE TLC TINYEC TTANPOPOPNTIG, TOOO YLa TOUG SIKNYOPOUC 00O Kalt
ylo TouG SLKAOTEC.

Right to a fair trial (rule of law)

Lawyers and prosecutors agreed that the implementation of the procedural rights of requested
persons may be raised in court, but if the EAW is issued, these will not be considered as reasons for
non-execution. If the EAW is valid and has not been cancelled, then the Court will go ahead and
execute it.

They all agreed that Cypriot courts are unlikely to be in a position to determine whether the requested
person will have a fair trial in the issuing State. This might arise where there is an independent
monitoring report about the issuing State establishing that the issuing State regularly prosecutes
persons for political or racial reasons. The EAW will be executed even where the requested person
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was tried and convicted in absentia, where there are conditions for a re-trial or an appeal. If there is
no evidence for a politically or racially motivated prosecution, then the EAW will be executed.

When asked whether Cypriot authorities consider the procedural rights of the requested person in
the issuing State when deciding on the execution of an EAW, prosecutors reported that the right to a
fair trial by an independent court is not considered:

“We examine exhaustively the factors for non-execution mentioned in the Directive
and its transposing legislation. We don’t examine anything over and above those.
Those are the preconditions for refusing to execute an EAW, nothing else. We don’t
examine whether he is likely to have a fair trial in the issuing Member State. If he
has already been convicted, we examine whether he has the right to an appeal.”
Cyprus, prosecutor.

Eéetalouue €€avtAnTiKd TOUG TOPAYOVTEC U EKTEAEONG TTOU QVAEQEPOVTAL OTNV
oényla kat otnv evapuoviotikn vouodeoia. Asv eEeTaloUUE TImOTA MEPAV UTWV.
AUTEG glval oL TpoUTTOOETELC YLa TNV apvnNan eKTEAEONG evo¢ EES, timote aAldo. Aev
eéetalovue av eival mdavo va xetl dikatn Sikn oto kpatog uédog ekdboong. Eav
ExeL nén katadikaotel, eetaloule v EXEL SIKAIWUN EPETNCG.

Another prosecutor offered the elements examined when the requested person was tried
in absentia:

“If a requested person was tried in absentia, we examine whether he has the right
to an appeal or retrial. We only examine the requirements explicitly mentioned in
the law: if he was summoned to appear in court, if he was aware that he would be
judged in absentia, if his lawyer was present, etc; the requirements contained in
the law are very specific. The guarantee which we ask to see is whether he can
appeal the judgement against him or he if can be tried afresh. If the answer is yes,
then we will execute the EAW.” Cyprus, prosecutor

Eav 10 ek{NTOUUEVO TPOOWIO SIKAOTNKE pnunv, eéetalouue To Katd toocov da
Exel Sikaiwua Epeoanc n emavaAnync tnc diknc otn xwpa ékdoong. Eéstalovue
UOVO TIC MPOoUMoJEOEI TTOU avapEpovTal pnta oTo VOuo: av kAndnke vo
eU@avioTel oTo Stkaothnpto, av yvwptle ott o SIKAOTEL EpHUNY, AV NTAV TAPWYV O
SLknyopog tou k.Amt. H eyyunon mou {ntaue va SoUUE gival av UTOPEL va aOKOEL
EPEON KATA TNC ATTOPAONG EVAVTIOV TOU 1 av Urtopei va SLkaoTel ek veou. Eav n
artavtnon eivot 9etikn, 10te Ya ekteAéooupe to EEJ.

As in all issues discussed, the court will not examine anything on its own initiative. The issues have to
be raised by the lawyer of the requested person, who must present robust evidence that some rights
will be infringed in the issuing Member State. The court will not take the initiative to investigate what
is likely to happen in the issuing Member State. For persons tried and convicted in absentia, the court
will examine whether there is a right to a hearing in the issuing Member State and whether the
requested person will be able to challenge the conviction passed in absentia. A lawyer can raise several
issues in court, and the court may ignore all of them without explanation and without answering to
each issue raised.
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Individual situation

Lawyers and prosecutors agreed that the authorities in Cyprus will consider individual circumstances
of a requested person, such as serious health issues if there is sufficient evidence that the requested
person is not in a position to travel. The court would agree to postpone the execution of the EAW until
the person is in position to travel to the issuing State. It is rare however for the court to take into
consideration any issues other than health.

“We had a case where EAWs were pending for three different cases. The requested
person was a resident in Cyprus, his family was in Cyprus for the past 20 years, he
had children in Cyprus, but our Ministry of Justice did not confirm that in case he is
convicted he can serve the sentence in Cyprus. Even though all legal requirements
were met for this confirmation to be issued by the Ministry of Justice, the court
granted the EAW warrant to be executed. | have never come across a case where
humanitarian grounds were taken into account to refuse to execute an EAW.”
Cyprus, lawyer

Eixaue uia unodeon omou ekkpepovoayv EES yia tpels Stapopetikeg untodeéoelg. O
ek{nNTOUUEVOC TAV KATOLKOG KUTTpOoU, n olkoyEvela tou Bplokdtav otnv Kumpo ta
tedevutaia 20 xpovia, ixe naidia otnv Kumpo, aAAd to Yroupyeio Aikatoouvng dev
uacg napeiye tnv enBeBaiwon otL o€ nepintwon katadikng tov Ya umopouoe vo
ektioel v mowvn tou otnv Kumpo. lapddo mou mAnpouvrav OAEC OL VOULKEG
npoUnodeoels yia va ekdwaet To Ymoupyeio Aikatoouvng autr thy emBeBaiwon,
T0 OIKOOTNPLO EVEKPLVE TNV €KTEAeon tou EEZ. Aev €yw ouvavtnioel MOTE
nepintwon omou va AauBavovral vroyn avBpwmniotikol Adyol yia thv apvnon
EKTEAEONC evtaAuatoc EEJ.

c. Challenges

Prosecutors expressed satisfaction with the operation of the EAW process in Cyprus. Only one
prosecutor noted that there is room for improvement:

“The Letter of Rights can be made shorter and more concise, in order to be better
understood. The long list of rights may not be so helpful and easily understood by
a person upon arrest, given the confusion that is natural for a person under those
circumstances. Some issues must be explained orally upon request. In the case of
the speciality rule, we often remind the court to explain it well and we explain it to
the requested person ourselves in advance if the person appears without a lawyer,
as we believe it is highly crucial that we do not surrender anyone for the purpose
of being tried for offences other than those mentioned in the EAW.” Cyprus,
prosecutor

To évtumo SIKalWUATWY UTTOPEL va YIVEL TTLO OUVTOUO KOl TEPLEKTIKO, WOTE VO
yivetal kaAutepa katavonto. O UaKPUC KATAAOYOC TwV SIKOUWUATWY UTTOPEL Vo
UNV ivat T000 XpHNoLUOG KoL EUKOAX KATOVONTOC aTto EVA TOUO KATd TH cUAANYN,
S€BOLEVNC TNE CUYXUONC TTOU EIVOL PUOLKO VO ETTILKPATEL OE EVal TOUO UTTO QLUTEC
Ti¢ ouvOnkeg. Oplouéva Jeuata mpeEnel va €ENyouVTaL TPOPOPLKA KATOTILY
QUTAUATOC. TNV TEPIMTWON TOU Kavova ylo TNV OLUTEPOTNTY, OUXVA
urtevBuuilouue oto SIkaoTnpLo va tov eénynoet kKadd kat Tov eENYoUlE KL ELELC OL
(610l 0TO €K{NTOUUEVO TPOOWITO EK TWV TPOTEPWY, EAV TO TIPOOWITO EUPAVIIETOL
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xwpic biknyopo, kadw¢ mIOTEVOUUE OTL elval efqUpeTIKA Kplowo va unv
napadiboule Kaveévav UE OKOTIO Vo SIKXOTEL Yl adIKNUATa AAAa amo autd mou
avapéepovtal oto EEZ.

Lawyers see as the main challenges the need to alert the court to fundamental rights concerns which
are not adequately considered:

“The fact that a disproportionate burden is placed on the requested person to prove
infringement of rights in order to challenge the execution of the EAW, is in itself is
a violation of the right to a fair trial. The fact that we know in advance that in 99%
of cases the courts will grant the EAW shows that we are dealing with a certain
court mentality. We understand that the EAW procedures are aimed at facilitating
surrender, however we should not disregard human rights in the name of solidarity
between Member States.” Cyprus, lawyer.

To yeyovoc ot emiBapuvetal Suoavaloya To ek{NTOUUEVO ATOUO va armobeiéeL TV
napaBiaon twv SIKALWUATWY TOU TIPOKELUEVOU VA UPLOBNTAOEL TNV EKTEAECH TOU
EEZ, amoteAel ano uovo tou mapaBioon tou Sikaitwuato¢ os Sikatn Sikn. To
VEYOVOG OTL YVwpllOoUUE €K TWV TPOTEPWVY OTL 0TO 99% TWV MEPUTTWOEWV TO
Sikaotrpla Ga yopnyrnoouv to EEZ Oeiyvel OTL EYOUUE va KAVOUUE UE HLA
OUYKEKPLUEVN SikaoTikn) vootporia. Katavoouue ottt ot Siabikaoie¢ EES
artookomouv otn OleukoAuvan tng mapabdoons, wotdco Sev Ja mpEmeL va
napaBAgmouvue ta avipwriva SIKOLWUATA OTO OVoud TG aAAnAsyyunc uetaéo
TWV KPOTWVY UEAWV.

d. Discussion of findings

Courts and prosecutors share the view that the prevalence of mutual recognition and collaboration
with other Member States, restricts the prospect of refusing to execute an EAW due to the risk of
infringements of procedural rights. This position is further enhanced by the view that the EAW is
merely a procedural matter and that the only approach is therefore to execute the EAW if the
preconditions of the Framework Decision are met. All EU countries are seen as respectful of
fundamental rights and the prohibition contained in the Framework Decision that no person should
be extradited to a country where he is likely to sustain inhuman treatment is somehow not seen as
relevant to detention conditions. The common law tradition of placing the burden on the parties to
raise evidential or legal issues in order for the courts to consider them, in the case of the EAW,
translates into a burden on the requested persons to raise fundamental rights concerns themselves,
which alone raises issues of fair trial.

5. Use of digital and technological tools in EAW proceedings

a.

Legal overview

There are no provisions regulating the use of digital tools in the Cypriot legal framework and no

relevant guidelines to address fundamental rights concerns arising from the use of such tools.
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Table 12: Use of technological tools (in law)

Nation | Conducti | Facilitating | Remote Communicat | Facilitatin | Facilitati | Facilitati
al laws | ng EAW | the examinati | ion with | g ng ng
providi | hearings | provisionof | on of | involved transmissi | access to | access to
ng for: | (when an | interpretati | witnesses | foreign on of | a lawyer | a lawyer
executin | on or the | authorities document | in  the |in the
g State) person (both s (issuing - | issuing executin
arrested executing — | executing) | Member | g
(when an | issuing State Member
issuing States). (when State
State). an (when
executin | an
g State) | issuing
State)
Cyprus | NO NO NO YES No NO NO
(e.g.)
Italy
TOTAL |6 6 6 6 6 6 6
b. Interview findings

All interviewees agreed that there may be positive potential from digitalisation but they also referred
to possible dangers from a human rights perspective. The concerns raised did not relate to privacy but
to the efficiency of court meetings with physical presence. One of the lawyers stated:

“Digitisation could help codify the problems that exist across Europe and find ways
to address them. It would also help to ensure a uniform application of the
Framework Decision on the EAW and a better application of the proportionality
principle. | am not aware of any risks with digitalisation; transparency has never
harmed anyone. If the job can be done without transferring the requested person
to the issuing Member State, then better not to issue it and respect the
proportionality principle. Not with the aim of reducing the number of EAWSs issued;
where they must be issued, they should be issued to ensure security in the European
space. But it is good for the contact points to know each other, so as to have a
single operating area, to render the interrogation process more efficient and
ensure the process is not abused by needless requests for surrender. When
interrogation can be carried out adequately in the executing Member State, then
the rights of suspects are better protected. A video camera interrogation will show
whether the suspect is willing to give information or whether his testimony is
unreliable. Once the testimony delivered is assessed, then an informed decision can
be made at the issuing Member State whether they want to proceed with the issue
of the EAW. If after the interrogation reasonable suspicion arises and the issuing
Member State requests the execution of the EAW, then the executing Member
State will execute it. | have no knowledge of what happened in the pandemic in the
context of the EAW proceedings. In my office we used the opportunity to conduct
mock trials by way of training, to improve the skills of our lawyers. With digitization
you can do a lot from a distance.” Cyprus, lawyer
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H Ynetlonoinon Ba unopouvoe va Bondroet otnv kwdikomoinon twv npoBAnudtwv
TTOU UTTap)YouV O€ 0An TNV Eupwrn kat otnv eEEVPETN TPOTTWV AVTIUETWITIONG TOUG.
Oa Bondouoe eniong va SLac@AALOTEL N OUOLOUOPPN EQAPLOYH TNE ATTOPAONG-
mAawoiou yia to EES kat n KaAUTEPN EQapuoyn TS apxic TN avadoylkotntac. Asv
yvwpilw kavévav kivouvo amod tnv Ynelomoinon- n diapaveia Sev Exet BAayet
moté kavevav. Eav n Siadikaocio umopel va yivel xwpic va uetapepdel to
EK{NTOULEVO TTPOOWITO OTO KPATOG UEAOG EKOOONC, TOTE KXAUTEPA v Unv ekd0Tel
kot va tnpnUei n apyn tn¢ avadoyikotntac. Oxt ue otoyo tn ueiwan tou aptduou
Twv ekbodevtwy ue EEZ- 6mou nipénet va ekboBouv, Ja mpemnet va ekbodouv yLa va
SLoQaALOTEL N aOoPAAELo OTOV EUPpWITAIKO Ywpo. AAAd kaAo sival ta onueia
enapnc va yvwpilovtal UETAEU TOUG, WOTE VA UTTIAPXEL EVOC EVIAIOC XWPOG
Aettoupyiag, va kataotel n Stadlkaoio avakpLonG TLO QITOTEAECUATIKY KOl Vol
Staopaliotel OTL n Stadikaoia SEV KATAYPATOL UE AOKOTIEC QUTHOELC EkHOONC.
Otav n avakpion unopei va Ste€oy el EMapKwWe 0TO KPATOG UEAOC EKTEAEDNC, TOTE
T SIKOUWUOTO TWV UMOMTWVY TPOOTATEUOVTOL KAAUTEpa. Mio avakplon UE
Bivteokauepa Vo deiel av 0 UITONTOC Eival MPOBULOG va SWOEL TTANPOPOPIEG 1 av
n karaveon tou eival avaélomotn. MoAwg aélodoyndel n uaptupio tou, TOTE
UITOPEL va AnQUEel TEKUNPLWUEVH QITOPACH OTO KPATOC UEAOC EkSOONG v FEAEL
va mpoxwpnoetL otnv ekdoan tou EES. Edv UETA TNV aVAKPLON TTPOKUWOUV EUAOYEC
urntoiec kat to kpatog UEAo¢ Ekdoong {nNtrioeL tnv ektéAeon tou EEZ, TOTE TO
Kpatoc UEAOC ekTéAeonc Ja TO eKTEAECEL. Aegv Exw yvwon tou TL ouveBn othv
navénuia oto mAaiolo tng OStadikaociac ekboonc EEZ. 2to ypaeio pou
alomonoaue t™v eukalpia vo Sleéayouue elkovikeG Sikec ota mAaiola e
kataptiong, ylo va BeAtiwoouue tig Se€lotntec twv Siknydpwv pac. Me tnv
Wnelomoinon UMopeic va kaveic moAAd amo anootaor).

Another lawyer was also positive about using digital means:

“I think digitalisation would play an enormous role and would make the procedure
faster and more efficient. It could also lead to fewer EAW issued and | think
digitalisation should become compulsory. The non-videotaping of interrogations
leads to fundamental rights concerns, and | consider it unacceptable. Police officers
are deemed by the court as experts even if many of them have never undergone
any training to acquire expertise. If there is a digital record, then it will be possible
to show the court how police officers handle the investigation. Digitalisation would
also help in the creation of a useful database of documents to be retrieved when
needed. | don’t see any dangers in digitalisation, except perhaps the fact that it
may lead to less diligent procedures and mere ticking of boxes. Our office was fully
digitalised even before the Coronavirus pandemic. The judicial procedure could also
be digitalised and trials should be able to be conducted long distance via
teleconferencing, without the requested person being present.” Cyprus, lawyer

Nouilw ott n Ynelomoinon Ga mailel tepaotio poAo kot Vo KATAOTHOEL TN
Stadikaoia TayUTeEPN Ko AmOTEAEOUATIKOTEPN. Oa Utopouoe miong va odnynoet
otnv ékdoan Atyotepwy EES kat mmiotelw OTL N Yn@Lomoinon Ja mMPEMEL Vo KATAOTE(
unoxpewtikn. H un BLvteookomnon Twv avakpioEwV ELOAYEL TO EVOEXOUEVO yLa
napaBiaceic Jepediwdwy Sikauwuatwy kot 1o Tswpw amapadekto. Ot
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aoTUVOULKOL YewpouvTal artd TO SIKAOTHPLO WC EUTTELPOYVWUOVEC, OKOUN KAl oV
moAdoi and autoug bev €youv mote umoBAnTei o kaula eknaibdevon yia tnv
QaITOKTNON EUTTEPOYVWUOOUVNC. Edv urtapyel YneLlakn kataypopn, Tote da givat
duvartov va beifouv oto Sikaotrplo mwc¢ ol aotuvoulkol Siaxelpilovral tnv
avakpton. H Yneloroinon da Bondnost eniong otn dnutouvpyia plag xpnowng
Baonc debouevwy ue gyypapa mou Ga umopoulv va avaktnGouv otav XPELAOTEL.
Aev BAEnw kivéUVOUG UE TNV YPNPLOTTOINTN, EKTOC (OWC ATTO TO YEYOVOC OTL UTTOPEL
va 08nynoet o€ Alyotepo eMUEAE(C SLASIKAOIEG KOl OE ATTAN CUUTTANPWGI KOUTLWV.
To ypapeio puag Ntav nANnpwe YnELomoLNUEVO aKOUN KAL TTPLV Ao tTnv mavénuio
TOU Kopovoiou. H Stkaotikn Stadikaoia Sa puropouoe enionc va Ynetomotnei kat
ot bike¢ Va mpemet va umopouv va OSieédyovral €€ AMOOTAOEWS UEOW
tnAedidokePng, xwpic va gival mapwv o EK{NTOUUEVOC.

The third lawyer disagreed:

“I don’t know to what extent digitalisation would help in the live hearing process,
as | think physical presence is necessary in order to adequately evaluate reactions.
But the digitalisation of the process before the hearing would indeed be useful. If
the procedure is standardised in a digital process, there is a risk that the protection
of rights will become superficial and ineffective. Yes, | believe that digitalisation
could lead to fewer EAWs being issued. We were not greatly affected by the
pandemic, we generally do not use digital tools. By their very nature, the EAWs
must be tried with physical presence within a short period of time.” Cyprus, lawyer

Aev &€pw oe moto Baduo n Ynelonoinon da BonBovoe otn Siadikaocio NG
lwvtavng akpoaonc, katwc Jewpw OTL N YUOLKN apoUTia elval anapaitntn ylo
™V enapkn afloAoynon twv avtidpdacswv. Ouwe n Ynetomoinon tnc Stadikaociog
TPV arto TNV akpoaon Ja nrtav npayuatt xpnotun. Eav n Stadikaoio tumomoinYei
o€ uta Yneakn dtadikaoia, urtapyel o kivbuvog n mpootacio Twv SIKALWUXTWY
va ylvel emipavelakn kot avanoteAeouatikn. Nat, motevw Ot n Ynetomoinon Sa
urropouce va odnynoet otnv €kboon Alyotepwv EEZ. Aev emnpeaotnkae o€
UeyaAo BaGuo amd tnv navdnuia, yevikd Sev xpnoLULOTOLOULE Ynplakd epyalsia.
Ao ™ (Uon Ttouc, ta EES mpémel va Sikalovtol UE QUOLKN TTopousio UEca O
OUVTOUO XPOVIKO SldoTnua.

Prosecutors were also divided in their views about digitalising the process. One prosecutor did not see
any problems in utilising digitalisation because they viewed the EAW procedure as purely procedural.

“Digitalisation would indeed be highly desirable; it would help a lot if technology
was used more, as the execution of an EAW is clearly a judicial procedure which
could even be conducted without a prosecutor. There may be risks, as the
procedure becomes impersonal for the requested person, e.g. when there are
issues of health at stake, the treatment is different when you see a person in your
screen rather than when you see them in person, as their behaviour can give the
court a better perspective of their personal situation. Requested persons can also
be examined through judicial assistance though, in other words the issuing State
can ask us to examine a suspect and this happens regularly. This was the case of
the person requested by Germany which | mentioned above. Even though he
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claimed he wanted to be tried in Cyprus, when we tried to examine him, he claimed
his right to remain silent, which | thought was odd. In the absence of a complainant
against him in Cyprus and of any testimony from his part, how could he claim that
he wanted to be tried in Cyprus? On what basis would he be tried? Why should we
decide to try him in Cyprus when he refused to give evidence?” Cyprus, prosecutor

H Ynetomoinon Ba nrav ovtwe éatpetika emduunti- Sa Bondouoe moAU av n
TeYVoAoyia xpnoLUOoLoUVTAY TEPLOCOTEPO, KaBwe n ektéAeon EES gival oapwe
ua dikaotikny Stadikaoio mou Ja umopouce va Sieaydel akoun kat xwpic
eloayyedéa. Mrmopei va umdpyouv kivouvol, kadw¢ n bwadikaoia yivetal
anpoownn yla tov eklntouuevo, m.x. otav SitakuBevovral Jeuata vyeiag, n
QVTILETWITION Eival SLapopeETIKN otav BAEMELC Eva atouo atnv odovn gou mapda
otav 1o BAEMELC aUTOMPOOWNWCE, KASWE N CUUTTEPLPOPA TOU UMTOPEL var SWOEL 0TO
SlkaoTnplo KOXAUTEPN ELKOVO TNG TPOOWITIKAC TOU Katdaotaong. Qotdco, ta
EK{NTOUUEVO TIPOOWITA WITOPOUV EMiong vo €eEETAOTOUV UEOW OIKOOTIKNG
ouvbpourng, ue alla Aodyla to Kpato¢ €kdoong umopel va pacg {ntnosL va
e€eTaoouE Evay UTTOTTTO KOl QUTO OUUBXIVEL TOKTIKA. AUTH NTAV 1) TIEPIMTWON TOU
atouou mtou Intndnke amno t Mepuavia, TNy omoia avépepa maparnavw. MapoAo
10U Loyuptlotav OtL N9eAe va Sikaotei otnv Kumpo, otav npoonadnioaue va Tov
eEETAOOUE ETIKAAEOTNKE TO SIKAIWUA TOU OTH OLWITH), TTOU UOU (PAVNKE TIEPLEPYO.
EAAeiel nmapamotovuévou otnv Kumpo kot yxwpic omoladnmote paptupio ek
UEPOUC TOU, WG UTTOPOUCE Va LoxupLoTELl OTL N¥eAe va dikaotel otnv Kompo; Se
ot Baon Vo umopouvoe va Sikaotel; Mati Go EMpens va amo@acicovue va Tov
Sikaoouue atnv Kumpo otav apvidnke va Swoesl uaptupia;

The digitalisation used during the pandemic did not concern criminal proceedings
or EAW, it was only used in the context of administrative law. For criminal cases,
we appeared in court at the risk of our health, in order to avoid unnecessarily long
detention of persons awaiting trial. We certainly had fewer EAW requests during
the pandemic.” Cyprus, prosecutor

H Ynelomoinon mou xpnowuomnotidnke katd tn Slapkela tn¢ mavdnuiog Sev
apopouce tnv nowikn Stadikaoia n to EEZ, ypnowuomnoujdnke Uovo oto mAaioto
ToU Slotkntikou Sikaiou. A TIG TIOWVIKEG UTMOUECELS, €UPAVIIOUNOTAV OTO
Sikaotriplo UE kivbuvo NG UYEING LAC, TIDOKELUEVOU VA QIOQPUYOUUE TNV
QYPELATTN KPATNON MTPOCWITWV TTOU aVEUEVAV TN Sikn. Siyoupa eiyoue AlyOTePeC
autioelc yla EEZ kata tn dtapkeia tne mavdnuiag

Another prosecutor noted that digital technology could be used to collect testimonies from abroad
but not to examine the suspects themselves, as they did not see the questioning of suspects as part
of EAW procedure:

“Digitalisation would be very useful, it would help to speed up the process, facilitate
the giving of testimony from witnesses abroad through teleconferencing and the
entire process would be easier. | can’t think of any risks. The only concern | can
think of is the right to a lawyer in the issuing State because it helps arrested persons
to have personal contact with a lawyer to avoid misunderstandings. | don’t think
that digitalisation would help in questioning the defendants remotely, this is not
the reason why the EAW is requested; the EAW is merely a procedural tool and not
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part of the examination of the merits of a case. EAWs are issued either to serve a
sentence or prosecute a person, so examining the suspect at this station is not one
of the aims of the EAW. The use of digital tools did not change during the
pandemic.” Cyprus, prosecutor

H Ynelomoinon Ba ntav moAu xpnown, Sa Bondouce otnv emitdyuvon g
Staxdikaoiag, Vo SleukoAuve TNV KataBeon HAPTUPWYV OTO EEWTEPIKO UEOW
nAedidokePng kat n oAn Stadikacio Ya fitav eUKOAOTEPN. AV UITOPW VO OKEPTW
kavévay kivbuvo. O LUOVO¢ TPoBANUATIONOC TIOU UITOPW VO OKEQTW Eival TO
Sikaiwpua oe Slknyopo oto kpato¢ £kdoong, d10tt BonBa touc ouAdnVévtec va
EYOUV TPOOWTTIKA EMaEn UE SLKNYOPO Yl TNV ammouyn mapeénynocwyv. Asv
vouilw ott n Ynelomoinon da Bondouoe otnv €€ AMOOTACEWG AVAKPLON TWV
KatnyopouuEvwy, Sev givat autoc o Aoyog yia tov omoio {nteitat to EEZ- to EES
elvat andwg éva S1adIkaoTIKO EpyaAeio katL OxL UEPOC THE EEETAONG TNG OUCLAC ULOG
unodeong. To EES ekbibetal €ite ylo TNV EKTLON TTOWVAG EITE yla T Slwén evoc
TIPOCWITOU, OTOTE 1) EEETAON TOU UMOMTOU OE QUTO TO oTAUUO SeV amoTeAEl Evav
art0 TOUG 0TOXOUC Tou EEZ. H xprion twv Ynelakwv epyaleiwv Sev aAdae kata th
SLapKeL TNG movénUioG

Yet another prosecutor agreed that examining the suspect is not part of the EAW process and noted
that digitalisation is neither necessary nor legally possible, except for the internet search to enable
requested persons to identify a lawyer to represent them:

“I don’t think that digital tools are provided to requested persons. We do not use
digital tools in court, | don’t know about what happens inside police stations. The
pandemic measures did not affect criminal justice...| believe that the rights of
requested persons are better safeguarded if they appear in Court in person, where
the interpreter is there in person. Access to the internet to identify and contact a
lawyer of their choice would of course serve the interests of justice. EAWSs are issued
in two cases: in order to prosecute or to serve a sentence. A person cannot be
surrendered in the issuing Member State in order to be interrogated. No EAW can
be issued or executed for the purpose of interrogating a suspect; only for
prosecuting the persons or in order for the persons to serve a sentence already
passed on them by the court. So, we will execute the warrant only if the prosecution
is certain; if we think that they authorities in the issuing State are not sure about
prosecuting the person, and the issuing State merely wants to interrogate him and
then decide whether or not to prosecute him, we will not execute the warrant.

We did not digitalise the EAW process. Our legal system is countervailing; in other
legal systems the court has more powers, they can contact the issuing Member
State and do several things which our court is not permitted to do. In the countries
with the continental legal system, digitalisation is easier because it can be done by
the judge without consulting anybody. In Cyprus the court hears and decides and
both sides must be represented before the court, which renders the digitalisation
process more difficult.” Cyprus, prosecutor

Aev vouilw Ot Ta Ynelakd epyaleia va mapeyovtal ot ekINTOUUEVA ATOUA. AV
xpnotuormolouue Ynelaka epyadeioa ota Sikaotnpla, Sev E€pw Tt ouuBaivel ueoa
oTa aoTUVOULKA TUAUaTa. Ta mavonuika UETpa Oev emnpéacav tnV TMOLVIKNA

51



StkatooUvn... Motelw OTL ta Sikouwuata Twv ek{NTouuEvwy Staopalilovroal
KaAutepa av gupavilovtal qUTOMPOoWITWS OTo AIKXOTHPLO, OTToU 0 SLEPUNVENS
elvat exel autonpoownwe. H mpooBaon oto StadiKTuo yLa ToV EVTOTLOUO KA TNV
emkolvwvia ue Otknydpo tne emtdoync toug¢ da eEUmMnpPeTOUOE QUOIKA T
ouuEpovta t¢ Sikatoouvng. Ta EES ekbidovtal o SUO MEPIMTWOELS: yla THV
aoknon rmowvikng Siwéng n yla tnv €ktion nowrg. Kavéva npoowrno Sev umopei va
ekboUel ato kpAToG UEAOG EKSOONG MPOKEIUEVOU Vo avakplOei. Kavéva EES Sev
UITOpEL va ekS0UEL 1 Vo EKTEAECTEL UE OKOTTO TNV QVAKPLON EVOC UTTOMTOU- UOVO
yla ™ Slwén twv mpoownwy 1 yLo TNV EKTLON TTOWVAC TToU ExeL Nén emiBAnJei oe
auTd arto To Sikaotnplo. Emouevwe, Ba ekTeAE00UE TO EVTaAua Lovo eav n Siwén
elvat B€Batn- eav mIOTEVOUUE OTL OL OPYEC TOU Kpdtou¢ €kdoang Sev eival
olyoupec yia T Siwén ToU MPOCWITOU KAl TO KPATOG Ek600NC YEAEL AMAWCG va TO
QVAKPIVEL KoL 0T CUVEXELA VOl amoQaoiosl eav Ja Tou aocknoet Siwén n oxt, dev
Va ekteAéooupe To EvtaAua.

Aev Ynelonotjoaue tn Stadikaocio ekboon¢ EES. To voulko pag¢ cuotnua eivat
avTIoTaJULOTIKO- O AAAQ VOULKO CUCTHUOTO TO SIKOOTHPLO EXEL TTIEPLOOOTEPES
eéouaieg, UMOPEL Vo EMIKOIVWVNOEL UE TO KPATOC UEAOC EKkSOONG KAl VO KAVEL
Slapopa mpayuata mou 1o SIKO LA SLKAOTHPLO OEV EMITPENMETAL VO KAVEL STIC
XWPEG LUE TO NTTIELPWTLKO VOULKO OUCTNUA, 1) YnPLomoinon eivat eUKOAOTEPN EMELON
UITopel va yivel armd tov dikaoth xwpic va dtaBouldeutei kavévay. Stnv Kumpo to
ALKaoTrpLo akoUEL Ko arto@aoilel Kol 0L SUO MAEUPEC TIPETTEL VAL EKTTIPOCWITOUVTAL
EVWTLOV TOU SLKOOTNPIoU, YEYOVOC TTou kadotd Tn Stadikaoia YneLlomoinong o
SUaokoAn.

Table 13: Use of digital tools, interview findings

Interviewe | Conducti | Facilitating | Remote Communica | Facilitatin | Facilitati | Facilitati
per | ng EAW | the examinati | tion with | g ng ng
hearings | provision on of | involved transmissi | access access
(when of witnesses | foreign on of | to a|to a
an interpretat | or the | authorities documen | lawyer lawyer
executin | ion person (both ts (issuing | in  the | in  the
g State) arrested executing — | - issuing executin
(when an | issuing executing | Member | g
issuing States). ) State Member
State). (when State
an (when
executin | an
g State) | issuing
State)
LAWYER1 | NO NO NO YES No NO NO
LAWYER 3 | NO NO NO YES No No
LAWYER 3 | NO NO NO YES No No
PROSECUT | NO NO NO YES No NO NO
OR1
PROSECUT | NO NO NO YES No No No
OR2
PROSECUT | NO NO NO YES No No No
OR3
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| TOTAL | 0/6 | 0/6 | 0/0 | 6/6 | 0/6 | 0/6 | 0/6 \

Discussion of findings

Cyprus has transposed the provisions pertaining the rights of requested persons as provided by the
Council Framework Decision 2002/584/JHA and the Right to information Directive (Directive
2012/13/EU). The desk study which the relevant Cypriot case law was complemented with the
fieldwork which shed light on the enforcement in practice of the fundamental rights in EAW
proceedings. The report has illustrated legal gaps and shortcomings in the interpretation and
implementation of these rights.

The prosecutors and lawyers agreed that the scope for judicially challenging the issuing and executing
of an EAW in Cyprus is extremely narrow. Cypriot courts construe the requested person’s procedural
rights as a formality. Prosecutors and lawyers disagree however whether Cypriot courts correctly
construct EU law on EAWSs.

The prosecutors interviewed were of the view that in Cyprus fundamental rights are complied with
and the procedural rights are correctly adhered to. The prosecutors however had no knowledge or
regard of the relevant EU case law, where the CJEU ruled on several EAW cases.

The lawyers interviewed suggested that there are fundamental rights concerns in the treatment of
requested persons in EAW proceedings. Despite the transposition of the Directives, lawyers located
gaps and shortcomings important aspects related to the meaning of these rights, the implementation
and the substance of these rights were not properly observed.

e Right to information

It is questionable whether the lengthy document which sets out the rights of arrested persons in a
legalistic language, usually handed to persons upon arrest without any oral explanation, complies with
the requirement to inform arrested persons if their rights. The duty to provide information of rights
relies to a large extent on police officers who are not trained on the specificities of the EAW. This gap
essentially shifts the duty of information on to the lawyers, which begs the question if a lawyer is
indeed present from the beginning of the process and at all its stages and whether the lawyer is indeed
trained on the EAW process. The provision of interpretation at the stage where information about
rights is communicated also emerged as an issue of concern; although the Letter of Rights is available
in several languages, the choice of language often rests with a police officer who may not always select
the language most adequately understood by the arrested person. There is little evidence to support
the claim made by some prosecutors that an interpreter is always present when the police explains
suspects their rights; and no state interpretation is provided to facilitate the communication between
the arrested persons and their lawyers, although lawyers in practice play an important role in
providing requested persons with information about their rights, supplementing the gaps in the
provision of information by the police.

In terms of the practice of the right to information the interviewed prosecutors disagreed with the
lawyers about what takes place in the police station. This may be explained by several factors:

- Neither lawyers or prosecutors are present upon arrest or during the first contact between
requested persons and the police. The lawyers however receive information from the
perspective of their clients at some point in time.
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- Different police officers and police stations may follow different practices; the police practice
may also differ depending on who the requested person is.

- The police merely hand a document of rights information to requested persons, without
ensuring that the person understands it.

- Police officers are not trained or are not necessarily trained on EAWs and are not necessarily
in a position to explain rights and features which are unique to the EAW such as the dual
representation and the specialty rule.

e Right to interpretation and translation

Interpretation

Prosecutors and lawyers agreed that interpretation must be provided in EAW proceedings and that
this right should cover the entire scope of the EAW proceedings, from the police station right through
the communication with lawyers as well the court proceedings. However, they disagreed over the
accessibility of interpretation anywhere outside the courtroom.

Interpretation and the choice of language in which interpretation is to be offered is likely to be an
issue of concern in police stations where, according to the prosecutors interviewed, the arresting
police officer explains to arrested persons what their rights are orally. The lawyers disputed that any
oral information is offered by the police, however in the event that such oral communication does
take place, it is unlikely that this is interpreted in the arrested person’s mother tongue. The method
used in order to detect the arrested persons’ mother tongue is also unclear.

Communication between arrested persons and their lawyers is not covered by state interpretation
and relies on the financial ability of the requested person to pay for the interpretation services. Not
all interviewees were aware that the state does not provide free interpretation to facilitate the
communication between requested persons and their lawyers. Detecting the language understood by
the requested persons is hampered by a number of factors: the state of shock which a requested
person may experience following the arrest; the complexity of legal terminology; and assumptions
permeating the decision on the choice of language, such as the assumption that all requested persons
speak the language of the issuing State unless the opposite is proven, or that spoken English should
be sufficient for a person to understand a legal document, or that the requested person’s lawyer
should translate.

Translation

The documents in the file are not translated in the language of the requested person; and prosecutors
were firm that the state has no duty to provide translation of the entire file. The prosecutors
interviewed did not regard this as an infringement of the right to translation, because they assumed
that requested persons speak either English or the language of the requesting state and the file usually
consists of documents in both languages. Although knowledge of these languages by the requested
person is a presumption that can be rebutted, given the tight timelines for execution of the EAW set
by the court, the question whether the requested person really understands the language of the
documents in the file may be overlooked.

Where there are lawyers present, prosecutors seem to presume that the lawyers are responsible for
explaining the content of the file to their clients and even for translating the contents of the file to
them.

e Right to access to a lawyer
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The framework inevitably sets the financially disadvantaged defendants at a double disadvantage:
they have to choose a lawyer from a list of names that mean nothing to them; the legal aid lawyers
are not necessarily experts in EAWs; and there is no free interpretation outside the courtroom to help
them communicate with their lawyers.

The practice of offering a list of telephone numbers of legal aid lawyers is outdated and ineffective.
There is no known infrastructure to facilitate the identification of a lawyer in the issuing Member State
and no database on legal aid eligibility.

Accessing a lawyer in the executing Member State is not without hurdles, given the gaps in the process
of informing requested persons about their rights. This is of fundamental significance in light of the
fact that access to a lawyer emerged as a pre-requisite for other rights, including the right to dual
representation which was unknown to all prosecutors. Lawyers and prosecutors agreed that in the
execution of an EAW in Cyprus no information or other facilitation is offered to requested persons to
appoint a lawyer in the issuing State. Prosecutors expressed concern as to who pays the cost of legal
representation in the issuing State if the right to dual representation was to be implemented.

e Issuing and execution of the EAW

All persons interviewed agreed that Cypriot courts do not examine the conditions of detention in the
issuing State if there is a documented risk that the requested person might be detained contrary to
the prohibition of inhuman and degrading treatment.”® Nor do Cypriot courts verify the conditions in
the issuing MS to the rule of law requirements.”®

Also, prosecutors and lawyers agreed that the right of appeal against the decision to issue an EAW in
Cyprus is extremely narrow in scope and unlikely to succeed. Moreover, they agreed that Cypriot
Courts are highly unlikely to accept a requested person’s claim based on the violation of
proportionality.

There is disagreement between the prosecutors and the lawyers interviewed as to whether the courts
approach in treating the requested persons’ procedural rights in EAW case is legally in line with EU
law.

Prosecutors viewed EAW proceedings as a procedure that must be speedy, straightforward and
uninterrupted, more or less like a formality. They saw little, if any scope in legal arguments in
challenging the issue or execution the EAW, as this is matter pertaining to the content of EAW and not
the procedure. The procedure is perceived as matter to be dealt with in another jurisdiction based on
“alien law” which is of no concern to Cypriot courts.

One prosecutor entertained the importance of proportionality when it comes to issuing an EAW,
suggesting that when Cypriot authorities decide on issuing an EAW proportionality is a concern that is
given due regard. However, the same prosecutor saw no role in such a proportionality challenge at an
appeal level before a Cypriot court. Legally speaking it is doubtful whether this reading meets the
standards required in CJEU case law and guidelines provided by the Commission Notice — Handbook
on how to issue and execute a European arrest warrant (2017/C 335/01) which requires that an EAW
should always be proportional to its aim.

Some prosecutors interviewed appeared not to be aware of the conditions for issuing an EAW and the
proportionality rule, stating that if there is a proportionality rule in the EAW law, then this will be

78 As required by the Aranyosi judgment.
79 As required by the case C-354/20 PPU and C 412/20.
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complied with. This also suggests that neither prosecutors nor judges undergo training on the
provisions of the Framework Decision on the EAW. Nevertheless, prosecutors stressed that the Cypriot
authorities are adhering to the provisions of the EAW law and respect the rights of requested persons.
In addition, there emerged a high degree of faith in the justice systems of other EU Member States,
which were all presumed to respect fundamental rights.

The lawyers interviewed consider that the standard practice of Cypriot courts is to be a “mere
formality” where they have to “tick the boxes”, rather than properly and substantially scrutinise claims
as required by EU law. Lawyers and prosecutors interviewed were of the view that Cypriot courts
choose formality over substance, executing all EAW for which the elements mentioned in the law are
present, without taking into account any issues of proportionality, detention conditions, and
convictions in absentia or other situations entailing a risk of violation of the right to a fair trial.

- Lawyers consider that Cypriot authorities, including courts and prosecutors, hold the
problematic presumption that all rights are respected across the EU. This severely restricts
possibilities for an extensive evaluation of the risks for violation of rights which the requested
person may face in the issuing Member State.

- Courts do not question the legality of EAW applications and tend to approve them, unless
there are specific and robust reasons for rejecting them, based on CJEU rulings, such as lack
of competence of the issuing authority. Infringement of procedural rights is never a reason
for rejecting an EAW warrant.

- Whilst personal circumstances and humanitarian issues may be taken into account to facilitate
or postpone the execution of the EAW, Cypriot courts do not take such grounds into account
to reject the execution of an EAW.

- Prosecutors interviewed did not question detention conditions in the issuing Member State,
nor are sub-standard detention conditions deemed to fall within the definition of ‘inhuman
treatment’ of the EAW Framework Decision.

- There is limited knowledge about detention conditions in other Member States. The
prosecutors and two lawyers interviewed were unaware of the FRA database on detention
conditions; one lawyer was aware of the FRA database and had used it.

e The use of digital and technological tools in EAW proceedings

There are no provisions regulating the use of digital tools in the Cypriot legal framework and no
relevant guidelines to address fundamental rights concerns arising from the use of such tools. The
pandemic facilitated the development of digital tools by law firms, business, and the state. However,
there was no change in the EAW proceedings in Cyprus.

Some lawyers and prosecutors consider that the use of digital tools has considerable potential,
without identifying or recognising any potential violation of rights emerging from the use of new
technologies.

Two prosecutors saw little potential in digitalisation as a measure that may reduce the number of
EAWs, because EAWs are seen as falling within the absolute and unfettered discretion of the issuing
Member State.
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One lawyer identified a risk in extending the use of digitalisation, as a potential for rendering the
procedure even more automatic, formalistic and faster, without the necessary checks and balances
and due regard to fundamental rights concerns.
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CONCLUSION

Despite the legal framework safeguarding procedural rights, there are significant gaps and
shortcoming in the interpretation and implementation of these rights.

Legal representation emerged as the main safeguard against a culture prevalent in the national
authorities of approaching the EAW as a mere formality to serve the needs of our EU partners. Access
to legal aid does not necessarily provide the tools for addressing this situation, partly because the EAW
expertise of legal aid lawyers is not guaranteed and partly because even the best EAW lawyers in the
country are confronted with a court that is reluctant to examine fundamental rights concerns. This
means that legal representation is more crucial before the court hearing rather than at the hearing
itself, in order to ensure that the requested persons have the necessary advice to make informed
decisions. The gaps identified by this research in communicating to arrested persons the right to legal
representation at the pre-trial stage essentially jeopardise access to all procedural rights, given that
information about these rights is not consistently communicated by the police in an effective manner.
As the pre-court stage is essentially the period of police detention, questions of interpretation to
facilitate communication between lawyer and client and access to a lawyer in the Member State
assume additional significance. Digitalisation is recognised as a potential for speeding up the process,
for enlarging the options of requested persons in appointing lawyers in both executing and issuing
States and for gathering evidence; however, the privacy concerns it entails have not entered the
picture in order to be addressed.

Below are a number of recommendations in order to address the gaps identified in the study:

- Whilst the right to interpretation is recognised as far as the judicial process is concerned, this
is not the case with the pre-trial stage which largely takes place inside the police station. The
right of requested persons to interpretation for all communications outside the courtroom
must be clearly defined, to include communications both the police officers and their lawyers.
The right to translation needs to be further specified in order to explicitly cover translation of
EAW documents in a language that the requested persons have explicitly stated that they
understand.

- Police officers, prosecutors, lawyers, and judges could benefit from obligatory training on
EAWs and CJEU jurisprudence on the EAW Framework Decisions, including dual
representation, the specialty rule, the proportionality principle and interpretations of the
reasons mentioned in the Framework Decision for non-execution of EAWs.

- The authorities could develop and constantly upgrade a database with information on
detention conditions and other fundamental rights issues in all EU countries conditions,
including relevant CJEU, ECtHR and national case law, to assist Cypriot courts in evaluating the
situation in the issuing State and making an informed decision about the extradition.

- The right to access a lawyer must be further defined and clarified to include:

o Facilitation to allow requested persons to appoint a lawyer in the issuing State;

o Facilitation including internet access to identify suitable lawyers in both the issuing
and the executing State;

o Extension of legal aid to cover the fees of specialist lawyers in the field in both the
issuing and the executing State.

- Guidelines should be issued to address privacy and data protection concerns in the use of
digital tools.
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